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Current Topics. 

The next meeting of the Illinois State Bar 
Association will be held at Galesburg, Il- 
linois, July 11th and 12th. The executive 
committee has secured Hon. Edward Morse 
Shepard, of New York city, to deliver the 
annual address. In “ Who’s Who in Amer- 
ica” we find the following statement about 
Mr. Shepard: “Shepard, Edward Morse, 
lawyer, born in New York, 1850, graduated 
College City of New York, A. B. 1869, Civil 
Service Comm’r, Brooklyn, 1883-5; chair- 
man, 1888-90; New York State Forestry 
Comm’r, 1884-5; Democratic candidate for 
mayor of Greater New York in 1901, since 
proposed for gubernatorial and other nomina- 
tions in his party; director in numerous rail- 
way and other corporations; chairman Board 
of Trustees College City of New York; 
trustee Packer Collegiate Institute, New 
York; author of Martin Van Buren (in 
American Statesmen Series), Memoirs of 
Dugdale, and many reviews, magazine and 
other articles and addresses on political, in- 
dustrial and educational topics; member Cob- 
den Club, England.” He was the principal 
counsel for the defense of Hapgood, editor of 
Collier’s Weekly, in the celebrated Mann 
libel prosecution and was at one time prin- 
cipal counsel for the subway commission of 
New York. 

The subject for discussion will be Rail- 





road Rate Regulation, and Mr. James H. 
Wilkerson, of Chicago, will lead the discus- 
sion for the affirmative. Some of the other 
subjects on the program are as follows, “ The 
Municipal Court of Chicago,” Hon. Harry 
Olson, Chief Justice; “The Pure Food 
Law,” Hon. A. H. Jones, Pure Food Com- 
missioner, and “A Graduated Inheritance . 
Tax,” by Hon. Carl E. Epler, of Quincy, 
Ill. There will be reports of committees on 
Law Reform, Grievances, Legal Education, 
Uniform Laws and Negotiable Instruments 
Law, Judicial Administration, Legal History 
and Biography, Law Reform and the Prac- 
tice Act, and other matters of interest to the 
members of the‘association. 


Justice Walter Lloyd Smith, of the Appel- 
late Division of the Supreme Court, Third 
Department, at the recent dinner of the New 
York University Law School Alumni Asso- 
ciation, presented what he termed “ the most 
remarkable document that ever came into 
his possession.”” This was nothing less than 
an alleged “ last will,” which “ bequeathed ” 
to posterity a most valuable estate. For the 
benefit of those of our readers who have not 
seen it, we print several of the most striking 
passages : ’ 

“Item: I give to good fathers and mothers, in 
trust for their children, all good little words of praise 
and encouragement, and all quaint pet names and en- 
dearments, and I charge said parents to use them 
justly and generously, as the needs of their children 
may require. 

“Item: I leave to children inclusively, but only 
for the term of their childhood, all and every, the 
flowers of the fields and the blossoms of the woods, 
with the right to play among them freely according 
to the customs of children, warning them at the same 
time against thistles and thorns. And I devise to 
children the banks of the brooks and the golden sands 
beneath the waters thereof, and the odors of the wil- 
lows that dip therein, and the white clouds that float 
high over the giant trees. And I leave the children 
the long, long days to be merry in, in a thousand 
ways, and the night and the moon and the train of 
the Milky Way to wonder at, but subject, neverthe- 
less, to the rights hereinafter given to lovers. 

“Item: I devise to boys jointly all the useful 
idle fields and commons where ball may be played; 





162 THE ALBANY 
= 





LAW JOURNAL. 








all pleasant waters where one may swim; all snow- 
clad hills where one may coast, and all streams and 
ponds where one may fish, or where, when grim win- 
ter comes, one may skate; to have and to hold the 
same for the period of their boyhood. And all mea- 
dows with the clover blossoms and butterflies thereof, 
the woods and their appurtenances, the squirrels and 
birds, and echoes of the strange noises, and all dis- 
tant places which may be visited, together with the 
adventures there found. And I give to said boys each 
his own place at the fireside at night, with all pic- 
tures that may be seen in the burning wood, to enjoy 
without let or hindrance and without any incum- 
brance or care. 

“Item: To lovers I devise their imaginary world, 
with whatever they may need, as the stars of the sky, 
the red roses by the wall, the bloom of the hawthorn, 
the sweet strains of music, and aught else by which 
they may desire to figure to each other the lasting- 
ness and beauty of their love.” 


It has been stated that the author of this 
“prose poem” was an insane person, con- 
fined in an institution for the feeble minded, 
but the fact seems to be the other way, and 
good judges declare that the endowments 
made give stronger evidence of the world’s 
insanity than of the testator’s. The Roch- 
ester Post-Express is authority for the state- 
ment that the author of this remarkable docu- 
ment is Williston Fish, a former army officer. 
a Chicago attorney, and an infrequent con- 
tributor to the magazines. A decade ago his 
name was occasionally seen in “ Puck” and 
“ Life,” but after the appearance of “ A Last 
Will,” in the issue of “ Harper’s Weekly ” 
for September 3, 1898, Mr. Fish dropped out 
of the literary world. The exquisite conceit 
attracted no attention at its initial publica- 
tion, but Judge Smith’s reading of the “ doc- 
ument”’ at the alumni dinner, and his at- 
tributing it to a dying insane man rescued it 
from obseurity. Of his lost child Mr. Fish 
says: 

“Charles Lounsbury was my great-great-grand- 
father. He lived in New York State, and was a 
giant in stature. Various members of our family 
have been named after him. After I was graduated 
from West Point, my army life gave me an oppor- 
tunity to write. I used to write for ‘Puck’ and 
‘ Life” and ‘ A Last Will’ was just one of those little 
fancies that sometimes occur to you. I didn’t think 





much of it at the time. It was published, paid for, 
and, as I believed, forgotten. Its revival a decade 
later comes in the nature of a surprise.” 

Its revival may also result in keeping the 
author’s name from being forgotten. 


Not so very many years ago, when the 
Wizard of Menlo Park brought out his in- 
vention, the phonograph, many predictions 
were made of the manifold uses to which it 
would speedily be put and of the revolution 
it would work in the carrying on of every-day 
correspondence by the use of sealed records 
transmitted through the mails, not to speak 
of many other directions in which its utility 
would be demonstrated. While some of these 
predictions have not yet been verified, it re- 
mains true that the instrument is quietly but 
surely extending its uses. Now we are told 
that it will be the privilege of mankind to 
hear the voices of eminent men long after 
they are in their graves. The arrival in this 
country of phonographic records of the voice 
of the German emperor, to be preserved in 
the Congressional Library and at Harvard 
University, naturally suggests the possibilities 
of the remarkable instrument as a historical 
witness. An exchange well asks why cannot 
the voices of our great men as well be pre- 
served as the “coon songs,” vaudeville spec- 
ialties and trivial jingles? Unquestionably 
the instrument is gradually coming into more 
general use. Testimony by phonograph is ac 
cepted in courts of law, the machines are used 
to teach languages and singing, to preach ser- 
mons and to deliver funeral orations; in Con- 
gress the official stenographers make use of 
them in transcribing their notes, each short- 
hand writer taking his turn in the debates 
and “ talking” his notes into the machine at 
a rapid rate, by means of which amanuenses 
transcribe them on the typewriters. Not these 
uses alone, but many others are being made 
of the instrument now that its novelty as a 
wonderful toy has worn off. Mr. Hearst, it 
will be remembered, employed them in his 
gubernatorial campaign to appeal to the 
“plain pee-pul;” the Smithsonian Institu- 
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tion has preserved in phonographic form the 
dialects of the vanishing Indian tribes of the 
West; many writers use the machine for dic- 
tation purposes, and we recently heard of a 
young student of shorthand, who, instead of 
paying someone for dictating to him while at 
practice to increase his speed, made use of the 
phonograph with entire success. The sugges- 
tion that the voices of our great men, and in- 
deed those of the world, be preserved in this 
form, is one that appeals strongly to the im- 
agination and should be followed by all 
means. How inspiring, for example, would 
it be for future generations td be able to hear 
the real voice of our strenuous President, long 
after he has been gathered to his fathers, or 
of the magic eloquence of his rival, William 
Jennings Bryan, of Choate, Root, Taft, and 
innumerable other orators of national and 
international fame. The real uses of the 
marvelous instrument are many and un- 
deniable. Too marvelous, indeed, is it, to be 
monopolized by the exponents of rag-time 
ditties. 


The granting of an injunction against sev 
eral copper smelting companies in Georgia. 
followed more recently by a decision of the 
Court of Appeals of this state in the case of 
McCarty v. Natural Carbonic Gas Company, 
that an action will lie to restrain a manu- 
facturing company from using soft coal in its 
factory when the use is unreasonable and 
causes much discomfort and some financial 
loss to adjacent residence owners, is significant 
of the trend of the courts of last resort in a 
very important direction. In the Georgia 
ease, Mr. Justice Holmes, who wrote the 
opinion, said the State of Georgia had a right 
to demand that the air over it should not be 
polluted on a great scale by sulphuric acid 
gas, that the forests in its mountains should 
not be further impaired, and that its crops 
and orchards should not be injured from the 
same source. The opinion of the court was 
unanimous, and the court’s declarations are 
now the law of the land. An opportunity 





will be given to the smelting companies con- 
cerned to perfect plans now under way to 
remove the cause of complaint, but if the 
nuisance is not speedily abolished a perma- 
nent injunction will be issued. In the other 
case referred to, it appeared that another fac- 
tory similar to that of the defendant’s was 
located in the neighborhood which used an- 
thracite coal and caused no annoyance; hence 
it was found that the use of soft coal was not 
a necessity to the practical management of 
the plant, although a change to hard coal 
might entail some additional expense. It was 
therefore held that the facts sustained a con- 
clusion of law that the defendant should be 
enjoined from continuing the conditions 
stated. These decisions are significant. They 
indicate that there may yet be hope for the 
Pittsburghers, and that the ditty which pokes 
fun at the soiled appearance of “ Mary’s Lit- 
tle Lamb,” after it had changed its habitat 
temporarily to the smoky metropolis of Penn- 
sylvania, will not always be apropos. 


Some new and important law was enunci- 
ated by the Appellate Division of the Su- 
preme Court of this State in the First 
loss to adjacent residence owners, is significant 
reciprocal rights and duties of telegraph com- 
panies and the senders of messages thereby, 
in the case of Halstead v. Postal Telegraph- 
Cable Co. A judgment obtained by Hal- 
stead & Company about a year ago against 
the Postal Telegraph-Cable Company for an 
error in the transmission of an “ unre- 
peated ” message has been reversed by the 
Appellate Division, which holds that the per- 
son receiving a telegram is bound by the 
terms and conditions the same as the sender. 
It was not disputed that the message in ques- 
tion was an unrepeated message, and the trial 
judge charged the jury that as between the 
sender and the company this was a valid 
and lawful limitation by contract, but 
he charged that it did not limit the 
rights of the plaintiff in this particu- 
lar action so far as concerned the actual 
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damages sustained through the error of trans 
mission. The Appellate Court, in reversing 
the judgment, approved a decision of the Su- 
preme. Court of Massachusetts in a similar 
case, wherein it was said: 

“There is nothing in this regulation which tends 
to embarrass or hinder the free use of the telegraph, 
or to impose on those having occasion to transmit or 
receive messages any onerous or impracticable duty. 
If the defendant had been obliged to accept and trans- 
mit the message, without regulations, then it would 
assume its common law obligations, but having the 
right to make regulations, and it appearing that the 
sender did sign the blank provided by the company, 
and which contained the limitations above mentioned, 
it must be presumed that the company undertook the 
duty only as thus limited by its reasonable regula- 
tions, and whether the action is deemed to rest upon 
the contract of the sender, or to result from a breach 
of duty, the limitation upon the amount of damages 
to be recovered being reasonable, the plaintiff has no 
standing to maintain this action unless he is the real 
principal in the transaction, and then only to the 
extent of the amount paid for the transmission of 
the message.” 





: 0: 


Negligence and Contributory Negligence. 





RAILROAD CROSSING ACCIDENT TO CHILD OF TENDER 
YEARS. 





New York Court oF APPEALS. 
Decided April 2, 1907. 





ANNIE SERANO, an infant, by MicHaet SERANO, her 
guardian ad litem, appellant, v. Tae NEw York 
CENTRAL & Hupson RIVER RAILROAD COMPANY, 
respondent. 





Appeal from an order of the Appellate Division of 
the Supreme Court in the Fourth Judicial Depart- 
ment, entered May 1, 1906, which reversed an order 
of a trial term denying the motion for a new trial 
after a verdict in favor of the plaintiff and granted 
a new trial. The nature of the action and facts, so 
far as material, is stated in the opinion. 

Udelle Bartlett, for appellant; Henry Purcell, for 
respondent. 

CuaseE, J.—On the 29th day of December, 1902, the 
plaintiff was struck at the Willow street crossing, in 
the city of Oswego, by a locomotive attached to a 
passenger train owned and operated by the defend- 
ant. At the time of the accident she was less than 
six years of age. She brings this action to recover 
damages for her personal injuries. The fact that an 





accident occurred is not disputed, but the extent of 
the plaintiff’s injuries and the responsibility of the 
defendant therefor is denied. The action has been 
tried twice. On the first trial the plaintiff recovered 
a verdict. The judgment entered thereon was re- 
versed by the Appellate Division and a new trial or- 
dered, “ upon the ground that the verdict of the jury 
was against the weight of the evidence,” one of the 
judges concurring in the result, “only upon the 
ground that the finding of the jury that the defend- 
ant was negligent was against the weight of the evi- 
dence” (Serano v. N. Y. C. & H. R. R. R., 102 App. 
Div. 621). On the second trial the plaintiff again 
recovered a verdict. On appeal from the judgment 
entered thereon the Appellate Division, by a divided 
court, reversed the judgment and ordered a new trial, 
“upon questions of law only, the facts having been 
examined and no error found therein” (114 App. 
Div. 684). The effect of such an order was con- 
sidered by this court in Albring v. N. Y. C. & H, R. 
R. R. (174 N. Y. 179), in which case the court say: 
“This order means that the Appel- 
late Division reached the conclusion after examining 
all the evidence that the jury were justified in ac- 
cepting as true in all instances of conflict in testi- 
mony that which was most favorable to the plaintiff, 
and yet it could not permit the judgment to stand 
because that most favorable view of the testimony 
fell short of supporting the judgment.” 

This court, as said in the case last mentioned, can 
review the questions of law that were before the Ap- 
pellate Division. Our review is confined to such ques- 
tions. The plaintiff is the child of poor parents, 
who, for three or four years prior to the accident, 
lived a short distance from the crossing where the 
accident occurred. She was an intelligent child, and 
had attended school for about one year prior to the 
accident. She had been accustomed to cross the 
tracks of the defendant’s road without attendants, 
and to play with other little girls in the locality of 
the crossing. She had been told by both her father 
and mother that in crossing the railroad tracks she 
should be very careful and look up and down the 
tracks before crossing to see if a train was coming. 

It was not negligence as a matter of law for plain- 
tiff’s parents to permit her to go into the street 
(Huerzeler v. Central C. T. R. R., 139 N. Y. 490). 
Her parents seem to have regarded her as possessing 
sufficient discretion so that she could go to school 
and upon errands and to play in the streets unat- 
tended. She had sufficient mental and physical 
capacity so that prior to the day in question she had 
avoided accidents. The plaintiff was not sworn on 
the trial and the record does not disclose why she 
was crossing the defendant’s tracks at the time when 
the accident occurred. The mother testified that 
plaintiff left the house ten or fifteen minutes before 
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the time when she was brought to the house after the 
accident. At the crossing in question the defendant 
has east and west bound tracks. The general direc- 
tion of the tracks is east and west and Willow street 
crosses the tracks so as to make the southeasterly 
angle of the street line with the tracks about fifty- 
eight degrees. The locomotive that hit the plaintiff 
was going west on the westbound, or northerly, track. 
The tracks east of the crossing curve sharply to the 
right, and there is a bank with fences and buildings 
adjoining the railroad tracks on the south. The 
eurve of the defendant’s road is such that with an 
otherwise unobstructed view the engineer sitting on 
the box on the right side of his locomotive cannot see 
the crossing until within about forty feet of the same, 
and the fireman sitting on the box on the left side 
of the locomotive, which is the inside of the curve, 
cannot see the crossing until within about one hun- 
dred feet of the same. It is not claimed that the 
whistle of the locomotive was blown until a moment 
before the accident, when it was blown at the same 
time that the emergency brakes were applied. The 
defendant claims that the bell had been ringing auto- 
matically since the train left the Oswego station, 
about one-half mile east of the crossing where the 
accident occurred. An east-bound train had passed 
over the southerly track of the defendant’s road a 
moment before the accident. The engineer on the 
west-bound train testified that the locomotives of 
the two trains passed about one hundred or two hun- 
dred feet east of Willow street, and other witnesses 
confirm his estimate. The defendant claims that the 
plaintiff was not at the Willow street crossing, but 
that she was on the defendant’s right of way, walk- 
ing between the rails on the west-bound track about 
ten to twenty-five feet east of the crossing, and that 
the engineer and fireman of the defendant’s west- 
bound train saw the plaintiff on the tracks as stated, 
facing west, when their locomotive was within twenty 
or twenty-five feet of the plaintiff, and that the train 
was then stopped as quickly as possible, and that the 
plaintiff, as she was stepping off the track, was 
struck by the locomotive and thrown into Willow 
street. Two other witnesses for the defendant cor- 
roborated the defendant’s contention. Five witnesses 
for the plaintiff testified that the plaintiff was on the 
easterly sidewalk of Willow street, going towards the 
crossing, and that when she arrived within a few 
feet of the east-bound track she stopped and waited 
for the east-bound train to pass, and when it had 
passed so that the rear of the train was from twelve 
to seventy-five feet east of the crossing she proceeded 
across the tracks. The distance between the east and 
west bound tracks is eight feet. One witness for the 
plaintiff, who saw the accident, testified that the 
plaintiff walked slowly, and when she came to the 
middle between the east-bound and west-bound tracks 





that she looked both ways, and that when she came 
to the last track she looked the way from which the 
train was coming and was then struck. Another wit- 
ness for the plaintiff, who saw the accident, testified 
that after the east-bound train had passed about 
seventy-five feet the plaintiff looked east and started 
across the track and was then struck. The defend- 
ant’s engineer and fireman and eleven other witnesses, 
all of whom were on the train, with two exceptions, 
and eight of whom were defendant’s employees, testi- 
fied that the bell on the locomotive was rung. The 
plaintiff produced five witnesses who were in the 
vicinity of the crossing, who testified, in substance, 
that they were in a position where they could hear 
the bell if rung and that they listened for it, but it 
was not rung, and that no signal of any kind was 
given. Other witnesses for the plaintiff testified that 
they did not hear any signals. Eleven witnesses for 
the defendant, all but two of whom were upon the 
train, and a majority of whom were the defendant’s 
employees, testified that the train was running at a 
speed of from six to eight miles an hour. The plain: 
tiff produced four witnesses, each of whom were in @ 
position where they could observe the train, and one 
of them testified that the train was running fifteen 
miles an hour; one that it was running twenty miles 
an hour, and two that it was running from twenty, 
to twenty-five miles an hour. The train was running 
up grade, with only twelve to fifteen passengers, and 
the emergency brakes were fitted to all of the wheels 
of the train and the train was stopped, as the jury 
could have found, in about two hundred and twenty 
feet from where the brakes were first applied. One 
other fact that the jury could have considered in 
determining the defendant’s negligence and the plain- 
tiff’s freedom from contributory negligence relates to 
the steam and smoke from the east-bound train that 
it is claimed concealed the west-bound train. De- 
fendant’s engineer testified, in referring to his seeing 
the plaintiff on track: “I couldn’t see her sooner 
because there was a very sharp curve there. The 
curve and the approaching train—some steam from 
the approaching train—but the curve had the most to 
do hiding my view from her.” And he further testi- 
fied: “I saw steam from the other engine, the east- 
bound engine, as I approached the Willow street 
crossing, and this girl; it settled; it blew across the 
west-bound tracks; it cleared up as we approached 
the girl.” The baggage man, who, after the danger 
signal was given, opened the door of his baggage car 
on the left hand side and looked towards the locomo- 
tive of his train, testified: “Observed nothing on ac- 
count of the smoke and steam escaping from the train 
that we met there.” A passenger, referring to the 
east-bound train, said: “I didn’t see the east-bound 
train, because the steam and smoke came in between 
the trains,” And another, that “ the smoke and steam 
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from that train going down the east-bound inter- 
fered with my view ahead prior to my seeing the 
girl and the curve itself.” Of the two witnesses 
sworn for the defendant who were not on the train, 
one, who was west of the crossing, testified: ‘ When 
the east-bound train went by there was ‘smoke and 
steam from that point,” and the other, who was on 
the west side of the crossing, testified, referring to 
the girl and how she was dressed: “I couldn’t tell 
at that time; the smoke and steam from the other 
train was coming down.” 

All of the questions involved in the trial, including 
the question as to whether the plaintiff was sui juris 
or not, and as to the imputed negligence of the plain- 
tiff’s parents, were left to the jury in a charge to 
which, except as hereafter mentioned, there was no 
exception and in which the court granted all of the 
numerous requests to charge made by the defendant’s 
counsel. The defendant excepted to a statement by 
the court that if the jury found that the plaintiff 
exercised such care as is required of an adult under 


‘similar circumstances any negligence on the part of 
the parents was not inputable to the child, and to 


the charge of the court that if the jury found the 
speed of the train was from fifteen to twenty-five 
miles an hour, and they also found that to be a dan- 


‘gerous and excessive rate of speed in the locality of 


this crossing, that they might then find the defendant 
guilty of negligence. 

We find no error in the charge of the court. Ifa 
child is capable of exercising the care that is required 
of an ordinarily prudent person of full age, and such 
child does exercise such care, the suggestion of negli- 
gence on the part of the parents imputable to the 
child is wholly negatived. The imputed negligence 
of the parents is wholly based upon the inability of 
the child to exercise the care and prudence of an 
adult. 

In the absence of signals or safeguards by way of 
gates or flagmen, a speed of from fifteen to twenty- 
five miles an hour around a very abrupt curve at a 
much-used crossing in a city is some evidence to sub- 
mit to a jury on the question of defendant’s negli- 
gence (Zwack v. N. Y., L. E. & W. R. R., 160 N. Y. 
362). 

A child of tender years is not required to exercise 

the same degree of care and prudence in the presence 
of danger which is expected and required of an adult 
under like circumstances, but she is required to exer- 
cise such care and prudence as is commensurate with 
one of her age and intelligence. (Wendell v. N. Y. 
C. & H.R. R. R., 91 N. Y. 420; Zwack v. N, Y., L. 
E. & W. R. R., 160 N. Y. 362; Costello v. Third Ave. 
R. R., 161 N. Y. 317; Byrne v. N. Y. C. 
R., 83 N. Y. 620; McGovern v. N. Y. C. & 
67 N. Y. 421; Thurber v. Harlem B., M. 
60 N. Y. 326; Barry v. N. Y. C. & H. R. 
Y. 289.) 
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The opinion of the court in the Appellate Division 
concedes that the record discloses a conflict of fact 
upon all the questions involved between the parties 
except the question as to whether the plaintiff was 
guilty of contributory negligence. In its opinion, 
referring to the defendant’s negligence, the court say 
that “ by far the greater weight of evidence is to the 
effect that the speed was not excessive and that the 
bell was ringing as the train approached the cross- 
ing.” And also, referring to the amount of the ver- 
dict, the court say: “The verdict for the plaintiff 
on the first trial upon the same evidence as to dam- 
ages was ane and upon this $5,000. It is grossly 
excessive.’ 

The evidence on the former trial is not before us, 
but even if it were and we were inclined to agree 
with the Appellate Division as to weight of the testi- 
mony relating to the defendant’s negligence, and as 
to the amount of the verdict, this court cannot con- 
sider the weight of evidence or questions relating 
to an excessive verdict (Dimon v. N. Y. C. & H. R. 
R. R., 173 N. Y. 356, 358). 

As we have stated, we can only consider whether 
the reversal of the judgment entered upon the verdict 
should be sustained as a matter of law. We cannot 
agree with the Appellate Division in holding as a 
matter of law that the-plaintiff was guilty of con- 
tributory negligence. In view of the plaintiff’s age, 
the peculiar danger arising from the abrupt curve 
in the defendant’s road, the noise and confusion pro- 
duced by the east-bound train, the extent to which 
the view to the east was obscured by the train going 
east, and the smoke and steam therefrom, it made the 
plaintiff’s negligence under all the circumstances and 
testimony disclosed by the record a question of fact 
which was properly submitted to the jury. 

The distinction between the facts in this case and 
those in cases like Weiss v. Met. St. Ry., 33 App. 
Div. 221, aff’d 165 N. Y. 665; McCarthy v. N. Y. C. 
& H. R. R. R., 37 App. Div. 187; Wendell v. N. Y. C. 
& H. R. R. R., 91 N. Y. 420, is apparent upon their 
recital. 

There was some evidence upon each of the questions 
at issue which required that all of the issues involved 
in the action be submitted to the jury for their de- 
termination, 

We have examined the exceptions to the admission 
and rejection of evidence, and do not find any error 
in the rulings of the court which justified the rever- 
sal by the court below. 

The order of the Appellate Division should be re- 
versed and the judgment entered upon the verdict 
affirmed, with costs in all the courts, 

CuLLEN, Ch. J.; Epwarp T. Bartietr, HaicstT 
and WILLARD BaRTLeETT, JJ., concur; Gray and His- 
cook, JJ., not sitting. 

Judgment reversed, etc. 
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How Popular Opinion Modifies Law. 


The spirit of the times finds expression in pop- 
ular opinion which is the result of the agitation of 
the public mind upon economic, social, political, 
moral, and religious subjects as typified in different 
ambitions, tastes, and interests. In the turmoil of 
these psychic forces that influence the public mind 
there are certain ideas, principles, or doctrines that 
seek prestige in popular opinion. In its formation 
passion and prejudice play an important part. It is 
a fluctuating conception—being neither uniform in 
time or content, and this is especially true in a gov- 
ernment where local self-government is the dominant 
idea. Its quality is judged by external standards. 
Locality and the personality of the community are 
important factors in its interpretation. 

Popular opinion manifests itself in every commun- 
ity. Every nation in all its political units, such as 
villages, cities, towns, counties, and States, has a 
dominant opinion upon some subject which agitates 
the public mind. It is shaped and influenced by the 
customs, habits, and beliefs of the community. Often 
times a particular event or incident may arise in a 
eommunity which rouses public sentiment to an ex- 
tent that the public mind of the nation gives an ex- 
pression to a well defined popular opinion. The 
forcible expression of which makes it expedient to 
modify legislation, judicial precedents, and govern- 
mental policies. As a force it stimulates and affects 
every branch of the body politic. It pentetrates into 
the executive department, into the legislative hall, 
and into the halls of justice. It is the guide-post for 


the statesman, and frequently has the force and 
effect of law. 


THE NATURE OF OUR JURISPRUDENCE, 


In view of a clearer understanding of how popular 
opinion modifies legislation, judicial precedents, and 
governmental policies, a short resume of some of the 
features of the nature of our jurisprudence and the 
evolution and growth of legal principle is necessary 
Although this subject is trite and hackneyed, I have 
indulged in quotations from authorities to avoid mis- 
construction. From early times our jurisprudence 
has retained in its essential elements the same gen- 
eral characteristics, and this is evidenced by the very 
earliest authorities to those of the present day. 
Chief Justice Coke said: “The principles of natural 
rights are perfect and immutable, but the conditions 
of human law is ever changing, and there is nothing 
in it which ean stand forever. Human laws are born, 
live, and die.” Lord Chief Justice Hale said: “The 
matter changeth, the custom, the contracts, the com- 
merce, the dispositions, educations and tempers of 
men and societies change in a long tract of time, 





and so must their laws in some measure be changed, 
or they will not be useful for their state and condi- 
tions.” Chief Justice Shaw, in Commonwealth v, Tem- 
ple, 14 Gray, 69, said: “ But it is the great merit of the 
common law, that it is founded upon a comparatively 
few broad, general principles of justice, fitness and 
expediency, the correctness of which is generally ac- 
knowledged, and which at first are few and simple, 
but which, carried out in their practical detail, and 
adapted to extremely complicated cases of fact, give 
rise to many and often perplexing questions; yet 
these original principles remain fixed, and are gen 
erally comprehensive enough to adapt themselves to 
new institutions and conditions of society, new modes 
of commerce, new usages and practices, as the pro- 
gress of society in the advancement of civilization 
may require.” In Harbison vy. Iron Co., 183 U. S. 
13, 46 L. Ed. 55, 76 Am, St. Rep. 682, 66 L. R. A. 
316, 22 Sup. Ct. 1, 53 S. W. 955, the court, in passing 
upon the question of the law of the land sets forth 
its susceptibility to change, and said: “ When ap- 
plied to general legislation, the clause law of the 
land was defined in our earlier cases to mean a 
general and public law equally binding upon every 
member of the community; but by out later cases it is 
defined to mean a law which embraces all persons 
who are or may come into like situations and cir- 
cumstances the ‘law of the land’ on no 
subject can be truly said to be immutable. On the 
contrary, it is always subject to change, by diminu- 
tion or enlargement, by repeal or substitution, as 
different and new conditions arise; otherwise, there 
could be no advance in legislation or legal develop- 
ment, and the legislative department of the govern- 
ment would be wholly unnecessary and superfluous. 
The law is, in fact, a progressive science, and the 
growth must be allowed to keep pace with the ad- 
wance of civilization.” Mr. Justice Mathew said: 
* This flexibility and capacity for growth and adapt- 
ation is the peculiar boast and excellence of the com- 
mon law The Constitution of the United 
States was ordained, it is true, by descendants of 
Englishmen who inherited the traditions of English 
law and history, but it was made for an undefined 
and expanding future, and for a people gathered and 
to be gathered from many nations and of many 
tongues.” It will be observed in the beginning of 
above quotation how the court modified its meaning 
of the clause “law of the land.” A study of the 
cases will show by what process and application 
of principle this change was brought about. In 
Holden v. Hardy, 169 U. S. 386, 42 L. Ed. 787, 18 
Sup. Ct. Rep. 366, Mr. Justice Brown enumerates 
some of the changes made in the common law as the 
result of intelligent progress during the past century 
as follows: “The whole fabric of special pleading, 
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once thought to be necessary to the elimination of 
the real issue between the parties, has crumbled to 
pieces. The ancient tenure of real estate has been 
largely swept away, and land is now transferred 
almost as easily and cheaply as personal property. 
Married women have been emancipated from the 
control of their husbands, and placed upon a prac- 
tical equality with them with respect to the ac 
quisition, possession, and transmission of property 
Imprisonment for debt has been abolished. Excep- 
tions from execution have been largely added to, and 
in most of the States homesteads are rendered in- 
capable and sale upon forced process. Witnesses are 
no longer incompetent by reason of interest, even 
though they be parties to the litigation. Indictments 
have been simplified, and an indictment for the most 
serious of crimes is now simplest of all.” These 
changes in the common law principles applicable to 
the different subjects enumerated here, is the result 
of the modifying element of the statute law, and this 
change again has the effect of modifying the prin- 
ciples related thereto, and gives rise to the evolution 
of new principles. 


THE EVOLUTION AND GROWTH OF LEGAL PRINCIPLE. 


The evolution and growth of legal principle is the 
natural outcome of progressive society. On the one 
hand, we have a body of legal rules with an inherent 
quality of stability; on the other hand, we have the 
consciousness of a progressive society with ever- 
changing wants and opinions. To meet the new facts 
of life as they present themselves under the ever- 
changing society with these rules, or to keep them as 
positive law abreast of social wants and public opin- 
ion is that which gives rise to the evolution and 
growth of legal principles. In early times the law 
started with forms and gradually developed into 
precedents, i. ¢., from forms to precedents—from ad- 
jective to substantive law. In Scott v. Shepherd, 2 
Blackstone, 892, was established the substantive prin- 
ciple “That the natural and probable consequences 
of the act done by the defendant was injury to some- 
body, and therefore the act was illegal at common 
law.” In other words, évery person is liable for the 
natural and probable consequences of his acts. 

The court in Butchers’ Union, etce., Co. v. Crescent 
City, ete., Co., 111 U. S. 746, 4 Sup. Ct. Rep. 682, 
gives an excellent example of how the evolution and 
growth of legal principle is brought about. It said: 

“ We are not prepared to admit that it is competent 
for one Legislature, by any contract with an indi- 
vidual, to restrain the power of a subsequent Legis- 
lature to legislate for the public welfare, and to that 
end to suppress any and all practices tending to cor- 
rupt the public morals.” Moore v. State, 48 Miss. 
147, and Metropolitan Board of Excise v. Barrie, 34 
N. Y. 663. “This cautionary declaration received 








the unanimous cOncurrence of the court, and a year 
later the principle became the foundation of the de. 
cision in the case of Beer Co. v. Massachusetts, 97 
U. S. 28. In Merchants’ Nat. Bank of Boston y, 
National Bank of Boston, 10 Wall. 604, the court 
applied the common law principles relating to na- 
tural persons that the master is liable for the acts 
of his servants to juridical persons or corporations 
and its employees, The court said: “ Corporations 
are liable for the acts of their servants while engaged 
in the business of their employment, in the same 
manner and to the same extent that individuals are 
liable under like circumstances.” In further illus- 
tration of the evolution and growth of legal prin- 
ciple it is not infrequent that a dissenting opinion 
becomes the law of the land.. The masterly dis- 
senting opinion of Mr. Justice Wedell in Chisholm 
v. Georgia, 2 Dall. 419, because the foundation for 
the adoption of the Eleventh Amendment to the 
Constitution. The well reasoned and exhaustive 
dissenting opinion of Mr. Justice Miller in Hepburn 
v. Griswold, 8 Wall. 600, 19 L. Ed. 513, the first 
of the legal tender cases and which was subsequently 
overruled on account of this opinion, became the law 
in the second legal tender cases. Knox v. Lee, and 
Parker v. Davis, 79 U. S. 457, 20 L. Ed. 286. These 
illustrations as to evolution and .growth of legal 
principle will suffice for an interpretation of popu- 
lar opinion in judicial precedents. 


POPULAR OPINION AND JUDICIAL PRECEDENTS. 


As stated, statute law is one of the modifying ele 
ments of the common law and a particular statute 
law is usually the result of popular opinion or a 
dominant opinion. This dominant opinion may be 
the expression of a particular group or class in a 
community upon some question affecting their inter- 
ests, welfare, comfort, or happiness, or it may be the 
expression of the entire community upon some grave 
political or economic question affecting the welfare, 
comfort, and happiness of all. In a government 
where the dominant idea is local self government 
popular opinion plays an important part. The 
fundamental theory of our government was that the 
Federal government has reserved to the States cer- 
tain rights and powers and that the States have 
reserved to the citizens certain rights, which are 
guaranteed by constitutional provisions, both Federal 
and State, protecting persons against being deprived 
of life, liberty, or property without due process of 
law and with which the State cannot interfere, that 
these rights consist of every citizen to be free in the 
employment of all his faculties, the right to the 
free use of them in all lawful ways, the right to live 
and work where he will, the right to earn his liveli- 
hood by any lawful calling, the right to pursue any 
livelihood or avocation, and the right to enter into 
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contracts that may be necessary, and essential to the 
enjoyment of those rights in a lawful way, and that 
while, according to the doctrine of the commune, 
the State may control the desires, passions, habits, 
appetites and tastes of the people as manifested in 
their acts, dress, food, and mode of living, but that 
our government, based on the individuality and in- 


_telligence, particularly moral intelligence, of the 


citizen, does not claim to control him except in so 
far as his conduct affects others, otherwise he is to 
be sole judge of all matters that may affect him. 
But with the adoption of the Fourteenth Amend- 
ment to the Constitution and the recognition of the 
police power by the decision in the slaughter house 
cases, 16 Wall. 36, this theory became greatly modi- 
fied. The popular mind under the dominant idea 
of local self government and the broad construction 
given to the doctrine of the police power of the 
courts has been affected to the extent that every 
dominant opinion upon public morals, health, and 
comfort is eligible to become a law, irrespective of 
constitutional guaranties. The Supreme Court of 
the United States in passing upon statutory enact- 
ments takes cognizance of the dominant opinion. 
Although in Powell v. Commonwealth of Pennsyl- 
vania, 127 U. S. 678, the court said: “ Where a 
statutory enactment is plainly forbidden by the Con- 
stitution, the court is not bound to give effect to it, 
but the duty is always one of extreme delicacy, for, 
apart from the necessity of avoiding conflicts be- 
tween co-ordinate branches of the government, 
whether State or national, it is often difficult to 
determine whether such enactments are within the 
powers granted to or possessed by the Legislature. 
Nevertheless, if the incompatibility of the Consti- 
tution and the statute is clear and palpable, the 
courts must give effect to the former. And such 
would be the duty of the court, if the State Legis- 
lature, under the pretense of guarding the public 
health, the public morals, or the public safety, 
should invade the rights of life, liberty, or property, 
or other rights secured by the supreme law of the 
land.” As an illustration of an extreme case where 
the Supreme Court of the United States upheld the 
dominant opinion as expressed in a State statute is 
the case of Mugler v. Kansas, 123 U. S. 623, 8 Sup. 
Ct. Rep. 273. For many years prior to 1885 prohi- 
bition became the political war ery in Kansas, until 
popular opinion became so strongly impresssed with 
it that it found expression in a statute passed in 
1885. The effect of the decision and statute is best 
expressed in the dissenting opinion of Mr. Justice 
Field. He said: “The court is not to determine 


whether the place is a common nuisance ‘in fact, but 
is to find it to be so if it comes within the definition 
of the statute, and, having thus found it, the execu- 
tive officers of the court are to be directed to shut 





up and abate the place by taking possession of it, 
and, as though this were not sufficient security 
against the continuance of the business, they are to 
be required to destroy all the liquor found therein, 
and all other property used in keeping and main- 
taining the nuisance. It matters not whether they 
are of such a character as could be used in any other 
business, or be of value for any other purposes. 
These clauses appear to me to deprive one who owns 
a brewery and manufactures beer for sale, like the 
defendants, of property without due process of law. 
The destruction to be ordered is not as a forfeiture 
upon conviction of any offense, but merely because 
the Legislature has so commanded. Assuming, 
which is not conceded, that the Legislature, in the 
exercise of that undefined power of the State, called 
its “police power,” may, without compensation to 
the owner, deprive him of the use of his brewery for 
the purposes for which it was constructed under the 
sanction of the law, and for which alone it is 
valuable, I cannot see upon what principle, after 
closing the brewery, and thus putting an end to its 
use in the future for manufacturing spirits, it can 
order the destruction of the liquor already manu- 
factured; which it admits by its legislation may be 
valuable for some purpose, and allows it to be sold 
for these purposes. Nor can I see how the protection 
of the health and morals of the people of the State 
can require the destruction of property like bottles, 
glass, and other utensils, which may be used for 
many lawful purposes. It has heretofore been sup- 
posed to be an established principle that where there 
is a power to abate a nuisance, the abatement must 
be limited by its necessity, and no wanton or un- 
necessary injury can be committed to the property 
or rights of individuals. Thus, if the nuisance con- 
sisting in the use to which a building is put, the rem- 
edy is to stop such use, not to tear down or demol- 
ish the building itself, or to destroy property, found 
within it. Babcock v. City of Buffalo, 56 N. Y. 
268; Bridge Co. v. Page, 83 N. Y. 187. The decision 
of the court, as it seems to me, reverses this prin- 
ciple, 

It is plain that great wrong will often be done to 
manufacturers of liquors if legislation like that em- 
bodied in the 13th section can be upheld. The Su- 
preme Couurt of Kansas admits that the Legis- 
lature of the State, in destroying the value of such 
kind of property, may have gone to the utmost verge 
of constitutional authority. In my opinion it has 
passed beyond that verge, and crossed the line 
which separates regulation from confiscation. In 
Yich Wo vy. Hopkins, 118 U. S. 370, 6 Sup. Ct. Rep. 
1064, the court recognizes the pressure of public 
opinion in a general way. It said: “In many 
cases of mere administration the responsibility is 
purely political, no appeal lying except to the ulti- 
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mate tribunal of the public judgment, exercise either 
in the pressure of public opinion, or by means of the 
suffrage.” That the pressure of popular opinion as 
it- existed at the time was fully recognized by the 
court is evidenced by the decision in the case of 
Dred Scott v. Sandford, 19 Howard, 37, 13 L. Ed. 
691 (1856). The facts of the case were as fol- 
lows: A negro, a slave in Missouri, moved with his 
master to Ohio, a free State, for residence. After 
a time he returned to a slave State and sued for his 
freedom on the ground that he was a citizen of a 
free State and therefore was such throughout all 
the States. He sued in the Federal Court on the 
ground of diverse citizenship, as a citizen of the 
United States. This case involved the Missouri com- 
promise which was declared unconstitutional by the 
decision. The great public measures with few ex- 
ceptions in those days were viewed in and out of 
Congress largely in the light of its relation to slav- 
ery. This popular opinion as it existed at that time 
found reflection in this decision. Mr. Justice Camp- 
bell in his opinion said: “I look in vain, for the 
assertion of a supreme sovereign for Congress over 
the territory then belonging to the United States, or 
that they might thereafter acquire. I seek in vain 
for an annunciation that a constitutional power had 
been inaugurated, where subject comprehended an 
empire, and which had no restriction but the dis- 
cretion of Congress. This disturbing element of the 
vnion entirely escaped the apprehensive provision of 
Samuel Adams, George Clinton, Luther Martin and 
Patrick Henry; and in respect to dangers from 
power vested in a central government over distant 
settlements, colonies or provinces, their instincts 
were always alive. Not a word escaped them to warn 
their countrymen that here was a power to threaten 
the landmarks of the federative union, and with 
them the safeguards of popular and constitutional 
liberty; or that on our soil a single government over 
an extent. of country—a government foreign to the 
persons, over whom it might be exercised, and cap- 
able of binding those not represented, by statute, in 
all cases whatever.” Regarding our new possessions, 
the result of the Spanish-American war in 1898, the 
ery, the Constitution follows the flag, went through 
the country. It was the expression of popular 
opinion. Soon the insular cases came up for decision 
by the Supreme Court of the United States. In the 
first of the insular cases, De Lima v. Birdwell, 182 
U. 8. 1 (1900), the court held that after the rati- 
fication of the treaty of peace with Spain, Porto Rico 
was not a foreign country within the meaning of the 
Dingley Act, and that the duties were illegally ex- 
acted. In the first Dooley Case, 182 U. S. 222 
(1900), the court held that duties paid in Porto 
Rico after the ratification of the treaty and prior to 








the Foracker Act, were illegally exacted, while in the 
second Dooley Case, 183 U. S. 151 (1901), the court 
held that a tariff upon merchandise going into Porto 
Rico from the United States was not a duty on an 
article exported from the United States as it was 
not not exported to a foreign country. In Downes 
v. Bidwell, 182 U. 8. 244 (1900), the court held that 
under the Foracker Act Congress had a right to im. 
pose a tariff on goods bought from Porto Rico since 
it “ is not a part of the United States within that 
provision of the Constitution which declares that 
all duties, imposts and excises be uniform through- 
out the United States.” The technical aspect of thig 
litigation has its foundation in the doctrine of ex. 
tension by incorporation. Popular opinion, as man- 
ifested in the spirit of the times, shaped the decision 
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verge of constitutional authority. In my o iv i 
has passed beyond that verge, and crossed te lin 
which separate regulation from confiscation.” In 
contrast to the decision in this case is the deci ion 
in the case of Lochner y. New York, 198 U. Ss 45, 25 
Sup. Ct. Rep. 527, a timely decision, but where an 
analysis will equally show a want of a definite legal 
Principle applicable to cases of that kind aad Is 
which they can be determined. Expediency—not the 
result of popular opinion, but the result of economic 
theory—is the foundation of the decision. In this 
case the dominant Opinion, as expressed in a statute 
was annulled by the Supreme Court of the United 
States, although upheld by the Supreme Court and 
Court of Appeals of the State of New York. The 
court said: “The indictment, it will be seen, 
charged that the plaintiff in error violated the one 
hundred and tenth section of article 8, chapter 415, 
of the Laws of 1877, known as the Labor Law of the 
State of New York, in that wrongfully and unlaw- 
fully required and permitted an employee working 
for him to work more than sixty hours in one week. 
There is nothing in any of the opinions delivered in 
the case, either in the Supreme Court or the Courts 
of Appeals of the State, which construes the section, 
in using the word “required” as referring to any 
physical force being used to obtain the labor of an 
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employee. It is assumed that the word means noth- 
ing more than the requirement arising from volun- 
tary contract for such labor in excess of the number 
of hours specified in the statute. There is no pre- 
tense in any of the opinions that the statute was 
intended to meet a case of involuntary labor in any 
form. All the opinions assume that there is no real 
distinction so far as the question is concerned be- 
tween the words “ required” and “ permitted.” The 
mandate of the statute, that no employee shall be 
“required or permitted to work,” is the substantial 
equivalent of an enactment that no employee shall 
“contract or agree to work” more than ten hours 
per day, and, as there is no provision for special 
emergencies, the statute is mandatory in all cases, 
It is not an act merely fixing the number of hours 
which shall constitute a legal day’s work, but an 
absolute prohibition upon the employer’s permitting, 
under any circumstances, more than ten hours’ work 
to be done in the establishment. The employee may 
desire to earn the extra money which would arise 
from his working more than the prescribed time, but 
this statute forbids the employer from permitting 
the employee to earn it. The foregoing can be easily 
remedied by passing a law or statute in conformity 
therewith. The second part of the decision is merely 
a matter of opinion and not a matter of principle. 
The decision in the case of United States v. Northern 
Securities Company et al., 193 U. S. 197, 48 L. Ed. 
679, 24 Sup. Ct. Rep. 436, resolves itself into a mat- 
ter of policy and expediency, as influenced by popular 
opinion, which is evidenced by the dissenting opinion 
of Mr. Justice Holmes, when he said: “ Great cases, 
like hard cases, make bad law. For great cases are 
called great, not by reason of their real importance 
in shaping the law of the future, but because of some 
accident of immediate overwhelming interest which 
appeals to the feeling and distorts the judgment. 
These immediate interests exercise a’kind of hydraulic 
pressure, which makes what previously was clear 
seem doubtful, and before which even well-settled 
legal principles of law will bend.” The case of Had- 
dock v. Haddock, — U. S. —, is an exceptional il- 
lustration of the direct modifying influence of popu- 
lar opinion upon legal principle. The principle, as 
laid down in Atherton v. Atherton, 181 U. S. 155, 
is as follows: “ Actual notice of proceedings for di- 
vorce in a court of a State which has always been 
the domicile of the plaintiff, and the only matrimo- 
nial domicile, need not be given a non-resident de- 
fendant, to bind her by the decree, if reasonable ef- 
forts to give her actual notice are required by the 
statutes of the State, and are actually made;” while 
in Haddock v. Haddock, supra, the principle is stated 
as follows: “The mere domicile within the State of 





one party to the marriage does not give the courts 
of that State jurisdiction to render a decree of divorce 
enforceable in all the other States by virtue of the 
full faith and credit clause of the Federal Constitu- 
tion against a non-resident who did not appear, and 
was only constructively served with notice of the 
pendency of the action.” This modification of a 
well-settled principle has its root in the agitation 
that has been going on in the popular mind, by 
which popular opinion and sentiment have changed 
on the subject of divorce by reason of the frequency 
with which divorces are granted and “ the abuses that 
have arisen out of the employment of the process by 
those who have gone into other States for the purpose 
of acquiring a domicile solely for divorce purposes.” 
Decisions of this kind are apt to affect private rights, 


POPULAR OPINION AND PRIVATE BIGHTS, 


The adjudications affecting private rights are sel- 
dom influenced by popular opinion, but decisions, re- 
lating to constitutional provisions and influenced by, 
popular opinion, often affect private rights, as evi- 
denced in the statement by Mr. Justice Holmes in his 
dissenting opinion in Haddock v. Haddock, supra, 
where he said: “The decision not only reverses a 
previous well-considered decision of this court, but 
is likely to cause considerable disaster to innocent 
persons, and to bastardize children hitherto supposed 
to be the offspring of lawful marriage.” In ques- 
tions of private rights the courts adhere strictly to 
the fundamental principle of English law precedents, 
As an illustration of this principle and the principle 
that the common law of England is part of our inher- 
itance as the law of the land, and showing that a 
tule (Shelley’s rule), however obsolete and obscure 
in statement and difficult of apprehension, as pointed 
out in a masterly dissenting opinion by Mr. Justice 
Weaver, if not abrogated by statute, is still in force 
in the jurisdiction where questioned, is the case of 
Doyle v, Andis, 102 N. W. 177. In contrast to the 
strict adherence to the doctrine of precedents there 
is a growing tendency in some jurisdictions to make 
the administration of justice depend upon the con- 
science and sense of equity of the judges, which in- 
terferes with the certainty and definiteness of the 
law. This tendency is similar in nature to that of 
following popular opinion as a guide for what is 
public policy and expedient. 

PUBLIC POLICY, EXPEDIENCY AND POPULAR OPINION, 

These conceptions have a relational quality in com- 
mon. Public policy and expediency, like popular 
opinion, are fluctuating conceptions as to time and 
content. What may be policy or expediency at one 
time, and under one set of conditions, might not be 
policy or expedient under another set of conditions, 
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and for that reason popular opinion is the guide by 
which public policy or expediency is determined. In 
Chesterfield v. Jensen, 2 Vesey, Sr. 125, Lord Hard- 
wicke said: “ Public policy comprehends everything 
that concerns the government of the country, of which 
the administration of justice makes a considerable 
part, and in this it is admitted always. To weaken 
the force of such reason they have been called politi- 
eal arguments, and introducing politics into the de- 
cisions of courts of justice. This may be true if the 
word politics is taken in the common acceptation of 
the word, but not if taken in its true original mean- 
ing.” A government where local self-government is 
the dominant idea in the public mind, and where the 
people follow this idea and the actual social forces 
which shape society in making laws, because they are 
expedient, thereby loosing sight of constitutional 
limitations, will naturally shape its law on public 
questions according to a dominant popular opinion. 
FRANKLIN A, BEECHER. 
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Shall Subordinate Courts Declare Legislative 
Acts Unconstitutional? 

A most interesting question is presented by the 
movement, originating among railway employees, as 
a consequence of the holding by several Circuits Courts 
of the United States that the Employers’ Liability 
Act of June 30, 1906, is unconstitutional, to with- 
draw from every court except the Supreme Court the 
right to determine the constitutionality of an act of 
Congress. 

That such a statute, if itself constitutional, would 
correct a most deplorable evil we have no doubt. 
That a single judge of an inferior court, perhaps in a 
trivial case and upon inadequate argument, should be 
clothed with the power to determine the validity of 
an act of Congress seems absurd, and we doubt if 
such a power is exercised by the subordinate judici- 
ary of any other constitutional country. Inferior 
courts have not. as a fact, been clothed, either by the 
Constitution or by law, with the power, but have as- 
sumed it in the absence of a positive prohibition. It 
might be said that this is also true of the exercise 
of such power by the Supreme Court itself, but its 
exercise by the higher body was a matter of neces- 
sity, growing out of the failure of the Constitution 
to designate any other body to determine whether 
Congress had exceeded, in enacting a particular law, 
its delegated powers. 

Recently we called attention to the fact that in 
the Constitutional Convention it was sought to spe- 
cifically confide this power to the Supreme Court, 
but the measure was voted down by a heavy majority. 
The presumption, on this state of facts, is that the 


convention intended that the Congress should itself 
be the judge of its own powers. However this may 
be, the Supreme Court early in its history assumed 
to determine the constitutionality of the acts of Con- 
gress, and its action has been acquiesced in for more 
than a century, so that it may be regarded as fin- 
ally settled that the power will always be exercised 
by the Supreme Court. 

But the necessity from which the exercise of this 
power by the Supreme Court arose does not exist in 
the case of the subordinate courts. Moreover, they 
are the creatures not of the Constitution, but of 
statute; their powers and jurisdiction are prescribed 
by the power which created them, and may be taken 
away by the same power. The only provision found 
in the Constitution with reference to them is that 
referring to tenure of office during good behavior. 
Their jurisdiction is limited as to persons and sub- 
ject matters. Has not Congress the same power to 
limit the manner in which they shall exercise that 
jurisdiction, by withdrawing from their cognizance 
the determination of the validity of its acts, and re- 
stricting that power to the Supreme Court alone? 

It will doubtless be said that the power to de- 
termine the validity of an act of Congress is inherent 
in all courts which are called upon to enforce those 
acts; that an unconstitutional law is no law at all, 
and that every court must determine, before it under- 
takes to enforce a law, that it is a valid law. That 
argument, it seems to us, is good when urged on be- 
half of the Supreme Court, which, by implication at 
least, is clothed with the rights to determine whether 
Congress has exceeded its powers, but not when 
urged on behalf of inferior courts created by Con- 
gress, which, by the very law creating them, would be 
forbidden to pass upon such questions. 

So far as we have been able to ascertain on a hur- 
ried search, no attempt has ever been made to re- 
strict the power of courts of inferior jurisdiction to 
pass upon the validity of acts of the Legislature, and 
the courts themselves at an early day assumed this 
right and have continued to exercise it without pro- 
test from either Legislature or Supreme Court. The 
Supreme Court of Michigan, in an early case, held 
that a justice of the peace should not attempt to 
pass upon the constitutionality of a statute (Ortman 
v. Greenman, 4 Mich. 291), but it is difficult to per- 
ceive any ground upon which a justice of the peace 
has not as good right in law to do so as a Circuit 
Court. 

Of the mischiefs flowing from the present_ practice 
there can be no question. Guilty criminals are re- 
leased from punishment because a single judge, 
through deficiency of judgment or improper motives, 
sees fit to declare the statute under which they are 
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indicted unconstitutional, and it is only after some 
other case founded upon the same statute reaches the 
Supreme Court, perhaps years afterwards, that the 
question is finally determined properly. In the 
meantime the ill-advised decision may have been 
the cause of other similar miscarriages of justice. 
We believe that the last Congress passed the law 
recommended by the President giving the government 
a right of appeal as to questions of law in criminal 
cases, Without, however, affecting the verdict of ac- 
quittal, and this will enable the government to mini- 
mize existing evils by procuring an authoritative de- 
cision on any constitutional question involved in a 
case. It would be much better, however, to take the 
decision of such questions away entirely from the 
trial courts.—National Corporation Reporter, April 
4, 1907. 

On this subject, the New York Law Journal, in a 
recent issue, comments as follows: 

“We copy below an article from the National Cor- 
poration Reporter, maintaining that the right to de- 
clare Congressional acts unconstitutional should be 
withdrawn from subordinate Federal courts and con- 
fided solely to the Supreme Court of the United 
States. We suppose the argument would apply by 
analogy to State courts and that it would be claimed 
that the power of nullifying a State statute on con- 
stitutional grounds should rest exclusively with the 
State court of last resort. This article is a forcible 
expression of its point of view, but we are not con- 
vinced of the advisability of the proposed legal 
amendment. As an unconstitutional law is no law, 
it would seem only logical that any court should have 
the power so to declare. Appeals are matter of fa- 
vor; it is the citizen’s right to have his legal rights 
adjudicated by a trial court. 

“ Nevertheless, if the function in question had been 
abused, or even if it had been very freely exercised 
by subordinate courts, we should be inclined, on 
grounds of expediency, to second our contemporary’s 
contention. As far as our observation has gone, how- 
ever, courts of first instance have systematically 
shown reluctance to hold statutes unconstitutional. 
The custom is well-nigh universal with trial courts, 
if a constitutional objection be raised, to assume the 
validity of the statute and remit the question to the 
consideration of the Appellate Court. The present 
movement to curtail the authority of subordinate 
courts has been inspired by the action of two or 
three Circuit Courts of the United States in declar- 
ing the Federal Employers’ Liability Act of June 30, 
1906, unconstitutional. Such a course is unusual, 
and it is to be said that, whatever the final decision 
May be, the arguments for unconstitutionality are 
of a very weighty character. (In addition to the 





opinions in Brooks v, Southern Pac. Co., 148 Fed. 
986, and Howard v. Illinois Cent. R, R., 148 Fed. 
997 [Contra Spain v, St. Louis, ete., R. R., U. S. Cir- 
cuit Court E. D. Ark., 64 Cent. Law Journal, 269], 
see an editorial note on the subject in the Harvard 
Law Review for April, 1907 [Vol. XX, 481].) 

“The general policy of subordinate courts should 
be kept in mind rather than the occasional departure 
from it in exceptional cases. We believe it proper 
that lower courts should have the right to hold an aet 
unconstitutional when it obviously and indisputably 
offends against the fundamental law, so that a de- 
fendant may not be subjected to the oppression of a 
trial and appeal on an absurdly illegal charge. In 
our judgment the legal situation discussed by our 
contemporary is one for letting well enough alone. 

“The above remarks have been addressed merely to 
the question of expediency, without considering 
whether the proposed change would not itself be un- 
constitutional.” 
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LITERARY NOTES. 

In addition to the editions already issued, Ameri- 
can, English, Canadian and Australian, of Will Har- 
ben’s recent great success, Ann Boyd, the Harpers are 
just issuing another edition for Australia. Re-newed 
interest has naturally been aroused, too, in his earlier 
works, and a new edition of his Westerfelt is being. 
issued. 


Arrangements have been concluded by Klaw and 
Erlanger for the presentation, during the coming au- 
tumn, of a play founded upon Sir Gilbert Parker’s 
great novel, The Right of Way. The story has been 
dramatized by Eugene Presbrey, and he and Sir Gil- 
bert Parker have signed a contract with the theatri- 
cal firm. 


Arthur Morrison, a new edition of whose Martin 
Hewitt: Investigator, has just been issued by the 
Harpers, was born in 1863. He has written quite a 
number of admirable stories, but none have won such 
widespread popularity as those telling of the re- 
markable exploits of the clever detective, Martin 
Hewitt. 


Increased attention has been attracted to Rex 
Beach by the dramatization of The Spoilers, and its 
appearance in the cities of the East. It is now being 
presented in New York. It is seldom that success 


comes so rapidly to any man as it came to Rex 
Beach. The acceptance of his novel as a serial, its 
acceptance for publication in book form, and the ac- 
ceptance of the proposition to have it dramatized, all 
came to him within barely more than a week, and 
when all this was done the novel was not much more 
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than half written. But, of course, it was one of 
those rare novels which infallibly indicates success 
even before they are complete. Naturally, too, be- 
fore its final acceptance, the author was asked to out- 
line the part of his story still unwritten. He had not 
planned it in advance, but on the spur of the moment 
swiftly outlined a conclusion, That swift inspiration 
was, as it turned out, just what he needed, for he 
found that the story naturally completed itself along 
the very line that thus came to him. 


A host of admirable stories are told by Bishop Tal- 
bot in his delightful book of reminiscences My People 
of the Plains. Here is one of them, told apropos of 
the frequency of stage robberies: 

“T never had Bishop Kemper’s experience in the 
early days of Kansas. The Bishop was the victim of 
a hold-up one night when he was the only passenger. 
The driver told the road agent, who had covered him 
with a six-shooter, that his only passenger was a 
Bishop. 

“* Well, said the robber, ‘wake up the old man, I 
want to go through his pockets.’ 

“ When the Bishop was aroused from a sound slum- 
ber, and realized the situation, he gently remon- 
strated with the man behind the gun. He said: 

“*Surely you would not rob a poor Bishop. I 
have no money worth your while, and I am engaged 
in the discharge of my sacred duties.’ 

“*Did you say you were a Bishop? asked the road 
agent. 

“* Yes, just a poor Bishop.’ 

“What church?’ 

“The Episcopal church.’ 

“*The h—Il you are! Why, that’s the church I 
belong to. Driver, you may pass on.’” 


“Our Real War With Japan” is the title of the 
leading article in the current issue of Harper’s 
Weekly. In it Mr. William Inglis, special corres- 
pondent in Japan for Harper’s Weekly, forecasts the 
impending struggle for commercial dominance in the 
Orient which will test to the utmost our resources 
and our ingenuity. His article will be read with 
particular interest, for it embodies the impressions 
of an acute and careful observer, made on the spot, 
and not inferred from hearsay and report. ‘“ What 
to do in Automobile Emergencies,” is the title of a 
timely and very sensible article by William Heming- 
way, in which some same and sensible suggestions 
are made. Sydney Brooks foreshadows what he be 
lieves will be the next world-question of importance. 
Dr. C. W. Saleeby contributes a highly important 
article entitled “Perfecting the Treatment of Can- 
cer,” in which he outlines several essential steps 
which need to be taken in order that the curative 








properties of trypsin may be rendered unfailingly ef- 
fective. “The Search for an International Tongue 
in Commerce” is interestingly described by W. G. 
Fitz-Gerald. Recent interesting events in the fields 
of drama, music and art are suggestively considered; 
and there is the usual abundance of photographs and 
drawings illustrating current events in every sphere 
of the world’s activity. The stimulating and vigor- 
ous “Comment” is, as usual, a striking feature. 


The strange motive on which John Oxenham’s 
novel, “ The Long -Road,” is founded is attracting a 
good deal of attention to this book. The New York 
Globe, at the conclusion of a long review, says: 
“The story is told with the straightforward simplic- 
ity of a folk tale, and makes a deep impression. Mr, 
Oxenham has written nothing before to compare with 
it.” 

Professor Albert H. Smyth’s edition of “ The Life 
and Writings of Benjamin Franklin,” which the 
Philadelphia Public Ledger described as the best 
memorial of Franklin’s recent bi-centennial, has at 
last been completed, the tenth volume having just 
been published by the Macmillan Company. In this 
definitive edition Professor Smyth has done a double 
service to all students of Franklin, in unearthing a 
very large quantity of new material, and in restoring 
the mutilated text of the earlier editors. Among 
the new documents contained in this edition are not 
less than three hundred and eighty-five letters, not 
previously printed by any of the Franklin editors. 


Although Mr. Owen Wister is, like President Roose. 
velt, a Harvard man, he is evidently not in complete 
accord on every subject with the distinguished cham- 
pion of spelling reform. His new story, “ How Doth 
the Simple Spelling Bee Impruv Each Shining Ower,” 
is a genial and exuberant burlesque of the Sacred 
Cause. Mr, Wister refuses to take the spelling re- 
formers seriously, but his satire is so good-natured 
and free from malice that the most serious-minded 
reformer can scarcely take exception to it. 


Lovers of Dickens, whose numbers seem to in- 
crease rather than diminish with the years, will read 
with pleasure “Charles Dickens Revisited,” which 
the Living Age for March 2 reprints from the West- 
minster Review. The writer, William A. Sibbald, 
recognizes Dickens’ limitations, but gives him full 
credit for those qualities which have given him an 
enduring popularity. 


It is not as yet announced how the board will ex- 
pend the income of the great added fund which it is 
to receive within the coming month. Undoubtedly 
the encouragement of good colleges will proceed on & 
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larger scale, and the work for agricultural progress 
will be more rapidly developed. In view of some 
trends of comment in the newspapers, it seems timely 
to say two or three things about the sources and the 
objects of these colossal gifts for education. In the 
first place, money is given by the General Education 
Board only in recognition of useful educational agen- 
cies and only upon the condition that applying col- 
leges shall raise from other sources three times as 
much money as the board gives to them. Thus, the 
board does not seek to influence or dominate them as 
their chief benefactor. It aims, rather, to stimulate 
the efforts of all their natural constituents and to 
promote their independence. It does not follow be- 
cause the money has come from Mr. Rockefeller that 
its acceptance by any college is expected to influence 
the tone or character of theological or economic teach- 
ing. There is not a man connected with the Educa- 
tion Board who does not claim and assert for himself 
the utmost freedom of speech.—From “ The Progress 
of the World,” in the American Monthly Review of 
Reviews for March. 


Mr. S, R. Crockett does not enjoy as much popu- 
larity as he did at the beginning of his literary ca- 
reer, but there should be many readers of his stories 
who will read with pleasure the article “In Wild 
Galloway,” in the Living Age for March 9, in which 
C. Edwardes describes the scenes amid which some 
of the most striking and characteristic of Mr. 
Crockett’s plots are laid. 


“The New Theology” is a phrase that has been 
frequently heard of late, and it is the appropriate 
title of the book by the Rev. R. J. Campbell, which 
the Macmillan Company announce for immediate pub- 
lication. An English minister recently spoke of Mr. 
Campbell as the man who has “ made the whole world 
discuss theology.’ The controversy that followed 
Mr. Campbell’s recent enunciation of his beliefs has 
indeed been unparalleled in its extent and vigor. 
From the public discussion the famous London 
preacher has most carefully abstained; and the forth- 
coming book will contain his first word on the subject 
since the statement of his views which started the dis- 
cussion. 


Within three days of publication the first edition 
of John Oxenham’s “ The Long Road” was exhausted, 
and a second printing was necessary. The opinion 
seems to be general that the book is not only the best 
Mr. Oxenham has ever written, but that it is one of 
the important novels of the year. The Brooklyn 
Eagle says that it is “a novel of unusual quality and 
dramatic power,” and suggests that it “should prove 
one of the principal fiction successes of the season.” 





“The Truce in the East and Its Aftermath,” Mr. 
B. L, Putnam Wealse’s forthcoming book, forms a 
sequel to his previous book, “ The Re-Shaping of the 
Tar East.” Since the close of the ‘Russo-Japanese 
War, Mr. Weale has travelled through Korea, jour- 
neyed along the Yalu road into Manchuria, inspected 
all the great battlefields, the whole course of the 
Liaotung Peninsula, and the stronghold of Port Ar- 
thur, of which he gives a graphic word picture as it 
appeared after the terrific bombardment of the Japa- 
nese guns. It is interesting to note, by the way, that 
the writer condemns in the strongest terms the sur- 
render of the fortress by General Stoessel. 


“ Before Adam,” Jack London’s story of prehistoric 
man, seems likely to be the most discussed book of 
the year. That it is out of the beaten path of fiction 
is proved by the wide differences of opinion that have 
been expressed about it. Thus the Pittsburgh Ga- 
zette-Times says that “ Mr, London’s book is a psy- 
chological masterpiece;” the Washington Herald, on 
the other hand, declares that “it is not very convine- 
ing, nor particularly interesting.” Says the New 
York Times: “ The vitality and realism of the story 
beget a fascination which ultimately reaches convic- 
tion;” while the New York Tribune decides that “a 
few grimly dramatic episodes in the tale scarcely 
atone for the improbability and unpleasantness of the 
book as a whole.” “Only a combination of tremen- 
dous knowledge and wonderful imagination could 
have produced it,” says the Denver Post; “ A labored 
product of his inventiveness, rather than a felicitous 
work of the imagination,” says the Independent. The 
New York World finds in it “all his old power and 
vividness in description and all his old ability to 
depict wild and savage scenes;” on the other hand, 
according to the Boston Advertiser, “we do not feel 
the authenticity of a savage note we have noted in 
other stories from his pen.” “ An interesting story,” 
says the Brooklyn Eagle; “ London is tedious,” says 
the Salt Lake City Tribune. “It is not good fiction, 
for the ‘ human interest’ is decidedly anthropoid ”— 
thus the Washington Star; against which may be 
placed the verdict of the Boston Budget, that it is 
“a powerfully imaginative work.” Evidently there 
is room for some difference of opinion with regard to 
“ Before Adam.” 


Mrs. Roger A. Pryor’s book on Jamestown is now 
passing through the press, and is announced for early 
publication. Under the title, “ The Birth of the Na- 
tion,” Mrs. Pryor tells in this book the story of the 
first five years of the Jamestown Colony. A well- 
known critic, who had read the advance sheets, speaks 
of the book in these terms: “‘The Birth of the 
Nation’ shows wonderful knowledge, wide reading, 
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and yet it is far from being a compilation. 
A story of intense human interest, told with exqui- 
site literary art.” i 


The Macmillan Company has published a 
book entitled “Individual Training in Our Col- 
leges,” by Clarence F. Birdseye, a well-known legal 
author and Amherst graduate of 1874. More than 
five years ago Mr. Birdseye began a thorough investi- 
gation of the students’ problems in our colleges from 
the standpoint of the student himself, rather than 
from that of the college authorities or alumni. The 
author, while he believes thoroughly in the college 
course, does not believe that college students as indi- 
viduals are getting the mental and moral training 
that they should from the splendidly endowed insti- 
tutions of to-day. His work, however, is constructive 
even more than it is critical, for he points out in 
the most practical way a remedy for the false con- 
ditions, which is likely to commend itself to every 
interested person. Among the subjects discussed with 
particular fullness and candor are the problems of 
college athletics and of the college fraternities. 


The March lst number of the North American Re- 
view maintains the usual] standard of interest and 
timeliness. Mark Twain, in a long instalment of his 
Autobiography, gives some charming reminiscences 
of his early life on such a farm as “Tom Sawyer” 
made famous. Goldwin Smith in “The Perils of the 
Republic ” points out some of the rocks around which 
our ship of State is drifting. In “The Art of Long- 
fellow” Mr. W. D. Howells gives a brilliant appre- 
ciation of the great American poet, the centenary of 
whose birth has just been celebrated. John Oskison, 
an educated Cherokee Indian, tells in the “ Remain- 
ing Causes of Indian Discontent” of the few dis- 
tinctively Indian problems that remain to be solved 
for the red man. Professor Ralph 8S. Tarr, of Cor- 
nell University, in “The Cause of Earthquakes” 
sums up the net scientific results of the recent calam- 
itous earthquakes that have shaken the world. In 
“The Constitution and the People’s Liberty,” F. J. 
Stimson shows that the Anglo-Saxon races are gen- 
erally in danger of losing their liberty during the in- 
cumbency of the most popular sovereigns or execu- 
tives. Dr. L. 8. Rowe, an authority on Latin-Amer- 
ica, shows in “Our Trade Relations with South 
America” how negligent we have been of cultivating 
South American markets, and how best we could pro- 
mote commercial relations with our Latin neighbors. 
In “ Esperanto in France” the Marquis de Beaufront, 
a zealous apostle of Esperanto, points out the re- 
markable progress which the new universal language 
has made in France. In the literary department 
William J. Locke’s “The Beloved Vagabond” is re- 
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viewed by Frederic Taber Cooper; Brookfield’s “The 
Cambridge Apostles” by Hamilton W. Mabie and 
Brunetiere’s “ Balzac” by Christian Gauss. The de 
partment of World Politics contains communications 
from Paris and Washington. Among the topics dealt 
with in the Editor’s Diary are: “ May the President 
Admit New States?” “Some Letters from Our Read- 
ers;” “Woman’s Arguments against Woman Suf- 
frage” and “The Essential Requisite of Reforma. 
tion.” 


The Arena is pre-eminently the leading liberal and 
progressive review of opinion. Its pages each month 
contain a number of extremely strong original papers 
on social and economic problems presented from the 


_view-point of progressive or fundamental democracy; 


while in the editorial] department, in addition to Mr. 
Flower’s strong, incisive and searching discussions of 
significant present-day happenings, three new depart- 
ments have recently been added under the manage- 
ment of Professor Frank Parsons and Mr. Ralph Al- 
bertson, the secretary of the National Federation for 
People’s Rule, and also secretary of the Co-Operative 
Association of America. In these departments each 
month the news of the three popular move- 
ments—Public Ownership of Public Utilities, 
Direct Legislation and Voluntary Co-Operation, 
is given in a compact and comprehensive man- 
ner, so that readers may quickly learn all 
the most important events of the day as they 
relate to these vital movements. Among the 
leading original essays dealing with political, social 
and economic problems that are found in the March 
Arena, the following deserve special notice: “ The 
Growth of the Slum in Our Cities,” a deeply thought- 
ful paper by Elinor H. Stoy; “The State-Owned 
Railways of Germany,” by Professor Frank Parsons, 
a paper of special value as completing the discussion 
of the German railways by Dr, Parsons, which was 
commenced in the February Arena; “Mr. Bryan’s 
Mistake,” a paper by Linton Satterthwait that will 
doubtless awaken much discussion. The author be- 
lieves that by holding to the party of Tammany and 
of Bailey, Mr. Bryan is preventing a vast accession 
of liberal Republicans from joining a really demo- 
cratic movement that would not countenance any al- 
liance with the plutocracy or corrupt political ma- 
chines. “Justice to the Victims of Missionaries” is 
a striking brief discussion by R. L. Bridgman, one of 
the leading magazine writers of the day in the cause 
of international peace. Mr. Bridgman’s paper is @ 


strong protest against the claims of militant Chris- 
tianity that would spread the gospel of the Nazarene 
by aid of shot and shell. “ Ernest H. Crosby: Prophet 
of Peace and Apostle of Social Righteousness ” is the 
title of an extended biographical sketch by B. 0. 
Flower, editor of the Arena. The untimely death of 
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Mr. Crosby, who was the most distinguished of the 
disciples of Count Tolstoi in the New World and a 
whole-hearted radical Democrat, removed from the 
ranks of progressive democracy, as Mr. Flower clearly 
shows, one of the strongest and finest scholars and 
workers of recent years. Among the strong and in- 
teresting literary features of this number we men- 
tion the following: “Oscar Wilde,” by Professor 
Archibald Henderson, Ph. D.; “The Poet of the 
Sierras on His New Problem Poem Dealing with 
Love After Marriage,” a Conversation with Joaquin 
Miller; “The Redemption,” by Bolton Hall; “ Ja- 
maica, the Fair and Unfortunate,” a beautifully il- 
lustrated paper by Williamson Buckman; “ Some 
Aspects of Poe’s Poetry,” by H. Holland Carter; and 
“The Sea-Child,” a charmingly written and beauti- 
ful short story by Almena B. Williams. The publish- 
ers of the Arena announce that, though their Janu- 
ary edition was 50 per cent. larger than previous 
editions of the magazine, all copies were exhausted 
within two weeks of the time of the appearance of 
the Arena. A large new edition was called for and 
before it was published orders for nearly 10,000 
copies had been received. 
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“Practice of Medicine” in New York. 





(New York Supreme Court, Appellate Division, First 
Department, February, 1907.) 





PEOPLE v. E. BURTON ALLCUTT. 





Appeal from a judgment of the Court of Special 
Sessions convicting the defendant of the crime of 
practicing medicine without being lawfully author- 
ized and registered, in violation of section 153, chap- 
ter 661, of the Laws of 1893, as amended by chapter 
398 of the Laws of 1895. 

T. J. MeManus, of counsel (Black, Olcott, Gruber 
and Bonynge, attorneys) for appellant. 

R. C. Taylor, of counsel (William Travers Jerome, 
district attorney) for respondent. 

CLARKE, J. The evidence tended to establish that 
in the window of the defendant’s residence was ex- 
hibited a sign, “Dr. E. Burton Alleutt, Mechano 
Neural Therapy;” that on the bell outside the door 
was the name “ Dr, Alleutt;” that in the office build- 
ing on Twenty-second street, in which the defendant 
had an office, there appeared upon the directory in 
the hall, “Dr. E. Burton Alleutt;” that he had and 
distributed a card reading, “ Phone 3192 Riverside, 
Dr. E. Burton Alleutt, mqchano neural therapy, 27 
East Twenty-second street, room 55. Office hours, 
9-12 a. m., 336 West Ninety-fifth street. Office 
hours, 2-6 p. m., New York City.” That his receipt 
for services rendered was signed “ Dr. E. Burton All- 





cutt;” that the complaining witness visited the de- 
fendant at the office address given; that defendant 
said that he was Dr. Alleutt; “I usually see all my 
patients up town in the afternoon and I am down in 
this office in the morning.” That the witness hav- 
ing said that she was troubled with severe headaches, 
was nervous and had frequent spells of vomiting, the 
defendant told her he wished her to remove her cor- 
sets in order to examine her thoroughly to find out 
what her trouble was; he examined her chest, heart 
and back by placing his ear to her heart; he tapped 
with his fingers; that the witness said: “ Doctor, I 
also have a very severe pain in my left arm; do you 
think it is rheumatism?” He said: “ You are en- 
tirely too young to have rheumatism; it is.from your 
stomach; you have maleria and stomach disease.” 
She said to him: ‘Can you cure me?” The defend- 
ant said: “Certainly I can. You will have to take 
twelve treatments which will cost you $25 in ad- 
vance ;”? that he said he gave no medicine at all, but 
quieted the nervous system. That the defendant was 
asked if he called at patients’ residences; that he 
replied: “Certainly, As she resided in the Bronx 
1 would have to charge her. $5 a visit.” Witness said: 
“ Doctor, can you cure all kinds of diseases without 
drugs?” He said: “ Yes; I find I can cure without 
drugs; I can cure all diseases that any physician can 
cure without drugs, and also diseases that they can- 
not cure with drugs.” He said that he had practiced 
medicine; that he had given up drugs; that he could 
cure anything that physicians cured, and she then 
paid $5 for the examination and received a receipt; 
that subsequently the defendant called at her resi- 
dence in response to a telephone call; that witness 
told him that she felt ill all day; that she had a chill 
and had been vomiting, had a pain in the region of 
her abdomen; that defendant took hold of her hand, 
felt of her pulse, looked at her tongue, examined her 
throat and said: “It is all from your stomach. I 
want you to drink a quantity of luke-warm water 
with salt in it.” He gave it to her in spoonfuls. He 
said: “ You must not eat pork or potatoes or any 
kind of sweets,” and then said, “I will give you a 
treatment.” Witness testified that defendant started 
to treat her back with his fingers; he said he was 
treating her nerves; he treated her spine by putting 
the fingers upon her spine, the ends of the fingers, 
a touching sensation, nothing like kneading; he did 
this for about an hour. He varied that treatment on 
the neck, breast, heart and stomach in the same way, 
just by his fingers. He advised her in case she had 
pains in the night, if the pain in her abdomen were 
severe, to place an ice bag on it and one on her feet, 
and if the bowels troubled her to place a hot water 
bag on her back and go to bed, not to lie on the 
couch, and if she got any worse to send for him. 
That her husband said to him: “ Doctor, what are 
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you doing?” He replied: “I am treating her 
nerves. Don’t you see how quiet she is now?” and 
that $5 was paid for that visit. The witness testi- 
fied that as a matter of fact there was nothing the 
“matter with her, and that she was acting during 
these interviews as a detective. = 

The defendant, in his own behalf, testified that he 
practiced the art of mechano neural therapy, and 
that he was a graduate of the College of Mechano 
Neural Therapy of Atlantic City, New Jersey, having 
received its diploma on November 1, 1902. It was 
conceded that the College of Mechano Neural 
Therapy was not recognized by the regents of the 
State of New York, and that a diploma of that insti- 
tution would not give the right to practice nor to an 
admittance to an examination to determine the fit- 
ness of such a person to practice medicine, and that 
defendant was not registered as a physician in the 
county of New York. The defendant testified: “I 
started into the practice of this profession on the 
llth day of November, 1902, at the present address. 
I have practiced ever since in the city of New York 
and elsewhere ;” that prior to his attendance at said 
college he had been practicing massage, and was a 
graduate of the Mills Training School, attached to 
Bellevue Hospital, and had engaged in his profession 
as a nurse; that the statement of the complaining 
witness was substantially correct; that he had not 
studied medicine, except from the standpoint of a 
nurse; that mechano neural therapy means mechani- 
cal nerve treatment, a gentle pressure on all parts of 
the body; that the whole theory of this science is 
that disease comes from the lack of blood circulation, 
and that the treatment proceeds upon the theory of 
assisting the circulation back into the normal condi- 
tion. 

The defendant was convicted of the crime of prac- 
ticing medicine without being lawfully authorized 
and registered. 

The contention of the appellant is, that, conceding 
all the facts proved, he was not guilty of the crime 
charged, inasmuch as he was not practicing medicine 
within the meaning of the statute, in that he neither 
gave nor applied drugs or medicines nor used surgi- 
cal instruments. Section 153 of the Public Health 
Law (chap. 661 of the Laws of 1893) provides as 
follows: 

“ Any person who, not being then lawfully author- 
ized to practice medicine within this State and so 
registered according to law, shall practice medicine 
within this State without lawful registration 
shall be guilty of a misdemeanor.” 

To confine the definition of the words “ practice 
medicine” to the mere administration of drugs or 
the use of surgical instruments would be to eliminate 
the very cornerstone of successful medical practice; 
namely, the diagnosis. It would rule out of the pro- 





fession those great physicians whose work is confined 
to consultation, the diagnosticians who leave to others 
the details of practice. Section 146 of the Public 
Health Law provides that persons desiring to practice 
medicine must pass a regents’ examination made up 
of “suitable questions for thorough examination in 
anatomy, physiology and hygiene, chemistry, sur- 
gery, obstetrics, pathology and diagnosis and thera- 
peutics, including practice and materia medica.” 
Diagnosis would, therefore, seem to be an integral 
part of both the study and practice of medicine, so 
recognized by the law as well as common sense. The 
correct determination of what the trouble is must be 
the first step for the cure thereof. It is a well-known 
fact that the disease popularly known as consump- 
tion may, if discovered in time, be arrested, if not 
entirely eradicated from the system, by open air 
treatment in the proper climate, and that in such 
eases use of drugs has been practically given up. 
Would the physician in such a case, who by his skill 
discovered the incipient disease, advised the open air 
treatment and refrained from administering drugs 
not be practicing medicine? It may be difficult by a 
precise definition to draw the line between where 
nursing ends and the practice of medicine begins, 
and the court should not attempt in construing this 
statute to lay down in any case a hard and fast rule 
upon the subject, as the courts have never under- 
taken to mark the limits of the police power of the 
State or to have precisely defined what constitutes 
fraud. What the courts have done is to say that 
given legislation was or was not within the limits of 
the police power or that certain actions were or were 
not fraudulent. 

The appellant relies upon the case of Smith v. 
Lane, 24 Hun, 632, decided by the General Term in 
May, 1881. That case was an action brought to re- 
cover the price which it was alleged the defendant 
agreed to pay the plaintiff for the treatment of him- 
self and his wife for certain bodily disabilities. It 
consisted entirely of manipulation of the hands; it 
was performed by rubbing, kneading and pressure. 
The evidence given by the plaintiff was to the effect 
that he was employed by the defendant to perform 
these services for a specific consideration and that 
he had performed them until the amount due to him 
was the sum of $149. The referee dismissed the 
complaint because it appeared that the plaintiff 
was not a graduate of any medical school and had no 
license permitting him to practice either medicine or 
surgery. Mr. Justice DANIELS, in writing for a re- 
versal of this judgment, said: 

“The act did not in terms prohibit any person 
from following an occupation of this description and 
without some prohibition, it would seem to be as 
lawful as any other in which one person might ren- 
der services at the request of and for the benefit of 
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another. The practice of medicine is a pur- 
suit very generally known and understood, and so 
also is surgery. The former includes the applica- 
tion and use of medicines and drugs for the pur- 
pose of curing, mitigating or alleviating bodily dis- 
ease, while the functions of-the latter are limited 
to manual operations usually performed by surgical 
instruments or appliances. What he did in 
no just sense either constituted the practice of medi- 
cine or surgery. He neither gave nor applied drugs 
or medicine or used surgical instruments. He was 
outside of the limits of both provisions, and neither 
one of the schools or societies mentioned in the act 
had jurisdiction over him or had authority to re- 
strain, restrict or prevent him in the occupation he 
was engaged in following. While his services may 
have offered no benefit to the persons receiving them, 
he was not prohibited from performing them by any- 
thing in this act, and no other law was violated by 
him which the evidence tended to show 
entered into.” 

It will be noted that that was a private action 
between the parties to a contract for services ren- 
dered and that the public were not represented, 

We do not consider the remarks of the learned 
judge, above quoted, as being an exhaustive or exclu- 
sive definition of the term “ practice of medicine.” 
In the same volume in which Smith v. Lane, supra, 
was reported appears the case of Grattan v. Insur- 
ance Co., 24 Hun, 43, where the question of the ad- 
missibility of the evidence of a physician under sec- 
tion 834 of the Code of Civil Procedure was under 
consideration. The physician did not prescribe, but 
took a sufficient diagnosis to enable him to prescribe. 
His evidence having been admitted over objection, 
LEARNED, P. J., in writing for reversal, said: 

“The defendant insisted that there was no rela- 

tion of physician and patient because G. 
did not consult him as to a prescription, and the doc- 
tor did not prescribe, but the day has passed when 
it was thought that a physician’s advice was of no 
use unless he ordered a dose of medicine. 
Next, the defendant insists that the doctor did net 
act in a professional capacity because he gave no 
prescription and no advice, but it is plain enough 
that there are cases where a physician could examine 
a patient and see that medicine will do no good, and 
that there is no advice to give him except just what 
the doctor gave G., to make the best of the present, 
because he would not remain here very long.” 

The appellant cites five cases in other States as in 
harmony with Smith v. Lane, supra; State v. Liff- 
ring, 61 Ohio St. 39, 55 N. E. Rep. 168, 46 L. R. A. 
334, 76 Am. St. Rep. 358, was, under the peculiar 
language of the statutory definition which was held 
to require the use of drugs in order to constitute the 


had been 





practice of medicine. There was subsequently an 
amendment of the Ohio statute, and the subsequent 
cases of State v. Gravett, 65 Ohio St. 289, 62 N. E. 
Rep, 325, 55 L. R. A. 791, 87 Am. St. Rep. 605, and 
State v. Marble, 72 Ohio St. 21, 70 N. E. Rep. 1063, 
106 Am. St. Rep. 570, were decided the other way. 
State v. Herring, 70 N. J. Law 34, 56 Atl. Rep. 670, 
was also decided upon the wording of the statute. 
Nelson v. State Board of Health, 22 Ky. Law 438, 
57 S. W. Rep. 501, and State v. McKnight, 131 N. C. 
717, 42 S. E. Rep. 580, 59 L. R. A. 187, are not en- 
titled to be considered authorities in this jurisdic- 
tion, inasmuch as they proceed upon the proposition 
that in those States it would be unconstitutional for 
the Legislature to limit the right to practice medi- 
cine—a doctrine counter to that held in the rest of 
the Union. There remains but one case, that of 
State v. Mylod, 20 R. I. 632, 40 Atl. Rep. 753, 41 
L. R. A. 428, a case of a Christian Scientist. The 
court pointed out that not only the defendant did 
not attempt to treat disease, but he denied its very 
existence, In contrast with this last case is People 
v. Pierson, 176 N. Y. 201, 68.N. E. Rep. 243, 63 L. 
R, A. 187, 98 Am. St. Rep. 666. Pierson believed in 
“ Divine healing.” His child had catarrhal pneumo- 
nia and died. Pierson did not call in a physician, 
but believed the child could be cured by prayer. He 
was convicted under section 288 of the Penal Code 
for wilfully omitting to furnish “medical attend- 
ance” to the child. Judge Haicut concludes that 
the medical attendance required by the provision of 
the Penal Code could be furnished only by a physi- 
cian duly authorized to practice under the Public 
Health Law, and the conviction was sustained, 

As opposed to the cases following Smith v. Lane, 
supra, the courts of Massachusetts, Maine, Michigan, 
Iowa, Missouri, Colorado, Nebraska, Illinois, Ohio, 
Alabama, Indiana, New Mexico, South Dakota and 
Tennessee refuse to restrict the “ practice of medi- 
cine” to the administration of drugs or the use “ 
surgical instruments. 

In Bragg v. State, 134 Ala. 165, 32 So. Rep. 767, 
58 L. R. A. 925, decided in June, 1902, upon pro- 
visiorfs of the Civil Code of that State (sections 
3261-3266) and of the Criminal Code (section 5333) 
in effect identical in language with the provisions of 
the statutes of this State, the court, in a most ex- 
haustive and instructive opinion declared that both 
the man who used and the man who did not use 
drugs were yet engaged in the art of healing and 
curing human diseases; that the purpose of the medi- 
cal law was to protect the public against charlatan- 
ism, ignorance and quackery, and that it was not 
the legislative intent to restrict the examination of 
those desiring to practice medicine to that class of 
the profession who may prescribe drugs. In that 
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case and in the note to O’Neill v. State, 3 L. R. A. 
N. S. 762, may be found collected the cases in the 
several States as indicated, supra, which did not fol- 
low the definition of practice of medicine as limited 
and restricted in Smith v. Lane, supra. 

We are of the opinion, from the general current 
of the authorities throughout the country and from 
examination of the history and growth of our own 
public health statutes, that we should not apply the 
Tule as claimed to have been laid down in Smith v. 
Lane, supra. When we find, as in this case, a de- 
fendant holding himself out by sign and card as a 
doctor, with office hours, who talks of his patients 
and gives treatments, who makes a diagnosis and 
prescribes diet and conduct and remedies, simple 
though they may be, and who asserts the power to 
cure all diseases that any physician can cure with- 
out drugs and also diseases that they cannot cure 
with drugs, and who takes payment for a consulta- 
tion wherein there was an examination and determi- 
nation of the trouble, that is, a diagnosis, as well 
as payment for subsequent treatment, even if no 
drugs are administered, we must hold that he comes 
within the purview of the statute prohibiting the 
practice of medicine without being lawfully author- 
ized and registered. 

The- judgment of conviction should, therefore, be 
affirmed. 








| sive manufacturer of these remedies. 


All concur. 
:0: 

Notes of Cases. 

Restraint of Trade—Monopolies—Condition in 


Contract for Sale of Proprietary Medicines.—In Dr. 
Miles Medical Co. v. Jaynes Drug Co., decided by the 
United States Circuit Court, District of Massachu- 
setts, in December, 1906 (149 Fed. 838), it was held 
that the manufacturer of an article sold as a medi- 
cine, and made under a secret process or formula of 
which he is the sole owner, may lawfully, by con- 
tracts with purchasers, impose such conditions as he 
sees fit with respect to the prices at which they shall 
be sold to others, or the persons to whom they may 
be sold; and such contracts, like similar contracts 
with respect to articles made under a patent or 
copyright, are outside the rule of restraint of trade, | 
whether at common law or under the Federal Anti- 
trust Statute (Act July 2, 1890, chapter 647, 26 
Stat. 209, U. S. Comp. St., 1901, p. 3200). The | 
court said in part: 

“The remaining and more important question is | 
whether the bill states a case for relief in equity. | 
If the complainant’s system of contracts is lawful it | 
is clear that the allegations of the bill are sufficient, | 
for the bill charges the defendants with unlawfully 
combining with and persuading the complainant’s | 








agents to break their contracts, and thereby obtain- 
ing complainant’s medicines in violation of those con- 
tracts, and this is a familiar and well-settled ground 
of equitable relief. (Wells & Richardson Co. y, 
Abraham, C. C., 146 Fed. 190; Dr. Miles Medical Co, 
v. Platt, C. C., 142 Fed. 606; Angle v. Railway Co., 
151 U. S. 1, 14 Sup. Ct. 240, 38 L. Ed. 55; Garst vy, 
Charles, 187 Mass, 144, 72 N. E. 839; American Law 
Book Co. v. Thompson Co., Sup., 84 N. Y. Supp. 225; 
Board of Trade v. Christie, 198 U. S. 236, 251, 25 
Sup. Ct. 637, 49 L. Ed. 1031; Exchange Telegraph 
Co. v. Gregory, L. R., 1 Q. B. D., 1896, 147; Sperry 
& Hutchinson Co. v. Mechanics’ Clothing Co., C. C., 
128 Fed. 800; see, also, Heath v. Am. Book Co., C, 
C., 97 Fed. 533; Walker v. Cronin, 107 Mass. 555; 
Moran v, Dunphy, 177 Mass. 485, 59 N. E. 125, 52 
L. R. A. 115, 83 Am. St. Rep. 289; Lumley v. Gye, 
2 El. & Bl. 216; Bowen v. Hall, 6 Q. B. D. 333.) 

It only remains to inquire whether the system of 
contracts set out in the bill is lawful. It is to this 
point that the arguments and briefs of counsel have 
been largely addressed. The contention of the de 
fendants is that these contracts are unlawful because 
they are in restraint of trade. In support of this 
position they do not rely so much upon the common 
law rule as upon the Federal statute (Act July 2, 
1890, chapter 647, 26 Stat, 209, U. S. Comp. St., 
1901, p. 3200). 

The bill alleges that the complainant is the exclu- 
sive owner of these secret formulas, and the exclu- 
It follows 
that, unti] voluntary disclosure or lawful discovery, 
the complainant has an exclusive property in these 
trade secrets and has the exclusive right to make, 
use and vend the articles made thereunder. The ex- 
clusive right of property in a trade secret is of ne- 
cessity a monopoly, the same as a patent or a copy- 
right. The complainant may make these articles or 
refrain from making them. It may sell them or re 
frain from selling them. It may sell them to one 
person and not to another, and at such prices and 
upon such conditions as it may deem most advanta- 
geous. Contracts like those set out in the bill con- 
cerning articles made under trade secrets, the same 


| as similar contracts concerning articles made under 


a patent or a copyright are outside the rule of re- 
straint of trade, whether at common law or under 
the Federal statute. (Hartman v. Park, C. C., 145 
Fed. 358; Dr. Miles Medical Co. v. Platt, C. C., 142 


| Fed. 606; Wells & Richardson Co. v. Abraham, C. 


C., 146 Fed. 190; Dr. Miles Medical Co. v. Gold- 
waite, C. C., 133 Fed. 794; Bement v, National Har- 
10w Co., 186 U. S. 70, 22 Sup. Ct. 747, 46 L. Ed. 


1058; Board of Trade-v. Christie, 198 U. S. 236, 
252, 25 Sup. Ct. 637, 49 L. Ed. 1031; Garst v, Har- 
ris, 177 Mass. 72, 74, 58 N. E. 174; Fowle v. Park, 
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131 U. S. 88, 97, 9 Sup. Ct. 658, 33 L. Ed. 67; Park 
& Sons Co. v. Nat. Wholesale Druggists’ Assn., 175 
N. Y. 1, 67 N. E. 136, 62 L. R. A. 632, 96 Am. St. 
Rep. 578; Standard Fireproofing Co. v. St. Louis Co., 
177 Mo, 559, 76 S. W. 1008; Victor Co. v. The -Fair, 
123 Fed. 424, 61 C. C. A. 58; Heaton-Peninsular Co. 
v. Eureka Co., 77 Fed. 288, 25 C. C. A. 267, 35 L. R. 
A. 728; Central Shade Co. v. Cushman, 143 Mass. 
353, 9 N, E. 629; Good v. Daland, 121 N. Y. 1.)” 





20: 
NEW BOOKS AND NEW EDITIONS. 


Commentaries on the Law of Contracts. By Joel 
Prentiss Bishop, LL. D. Second Edition, revised 
and enlarged by Marion C, Early, of the St. Louis 
Bar. Chicago: T. H. Flood & Co. 1907. 

This is a second edition, revised and enlarged, of 
the incomparable work of Mr. Bishop. During the 
twenty years this work has been in the hands of the 
profession, it has been, perhaps, more extensively 
used by lawyers, and more frequently cited in and 
by the courts than any other volume on the subject 
of contracts. By common consent, almost, Mr. 
Bishop’s work has been from the date of its 
publication facile princeps. Mr. Early, in the pres- 
ent edition, has in the main followed the plan and 
scope of the original author. Recognizing fully the au- 
thoritative character of Mr. Bishop’s work, only such 
changes in the text as were rendered absolutely neces- 
sary by recent developments and modern applica- 
tions of the law, have been made. The arrangement 
of the chapters, very wisely, has been maintained. 
Copious notes have been added, and the subject of 
illegal contracts and contracts in restraint of trade 
have received special attention. Something like 
4,000 new cases have been added, bringing the anno- 
tations down to September, 1906, and the index has 
been amplified so as to extend to the new matter. 
The work in its present form is more valuable and 
useful than ever. It is one of the few books that are 
absolutely indispensable to the legal practitioner. 


The Law of Homicide. By Francis Wharton, LL. D. 
Third Edition, by Frank H. Bowlby. Rochester: 
The Lawyers’ Co-operative Publishing Co. 1907. 
This is the third edition of Mr. Wharton’s classi- 

cal and invaluable work on Homicide, written by one 

of the most learned and painstaking members of the 
publishers’ staff. The remarkable growth of case law 
since the publication of the’ previous editions has 
made the preparation of a new edition imperative, 
and in undertaking his task the author found it 
necessary to rewrite the entire work, a task of great 
difficulty, and one requiring patience, skill and knowl- 
edge in an exceptional degree. The plan of classifi- 
cation adopted in the second edition has been fol- 
lowed, in the main, but the large amount of new mat- 





ter rendered necessary the addition of several new 
chapters. Mr. Bowlby, in the preparation of this 
work, has done, perhaps, the best work of his edi- 
torial career. We unhesitatingly commend it as one 
of the most complete and practical treatises on the 
important subject of himicide yet published. 


Military Law and the Procedure of Courts-Martial. 
By Edgar S. Dudley. First Edition. New York: 
John Wiley & Sons, London: Chapman & Hall. 
1907. 

The author of this work, who is Colonel, Judge- 
Advocate, U. S. Army, and also fills the post of Pro- 
fessor of Law at the United States Military Acad- 
emy at West Point, has prepared it to meet the ex- 
isting necessity at the United States Military Acad- 
emy for a text-book which should give a clear and 
thorough outline of the science of military law, in- 
cluding all recent changes and developments, and yet 
be contained within such brief compass as to be 
adapted for use in instruction of cadets within the 
limited period assigned to the study of the subject. 
The work also aims to deal with the general pro- 
cedure of courts-martial and to constitute a text of 
practical value to the service at large. From such 
examination as we have been able to give to the 
work we are convinced that the author has succeeded 
admirably in his self-imposed task, and that the book 
will speedily take a foremost place as an authorita- 
tive exponent of the science of military law. 


Homans’ Self-Propelled Vehicles. New York: Theo. 

Audel & Company. 1907. 

This is one of the most complete and valuable 
works on the subject of self-propelled vehicles yet 
published. No phase of the subject has been ne- 
glected. On both the theoretical and practical sides 
it is singularly complete and satisfactory, and while 
scientific and accurate in statement, it is not so 
rigidly technical as to be beyond the comprehension 
of the ordinary reader. The text is illustrated and 
supplemented with a wealth of cuts and diagrams. 
Taken altogether, it is a book which should be kept 
for ready reference by every member of the rapidly 
increasing army of automobile owners. 


The Pure Food Law. By Arthur P. Greely. Wash- 

ington: John Byrne & Co. 1907. 

This is a critical study of the Federal Food and 
Drugs Act, written from the standpoint of the trained 
lawyer. The full text of this important act is given, 
together with annotations, rules and regulations, food 
inspection decisions and official food standards. It 
constitutes a practical guide for the manufacturer, 
packer, wholesale dealer, jobber and retailer of food, 
drugs, medicines or liquors; giving the best available 
information on the many and often puzzling ques- 
tions arising under this important act. 
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Commentaries on the Constitution of Pennsylvania. 
By Thos. Raeburn White. Phila: T. & J. W. 
Johnson Co. 1907. : 

Mr. White has performed a distinctly valuable ser- 
vice in preparing this excellent edition of the Consti- 
tution of Pennsylvania. Going to original sources, 
and sparing no pains, he has produced a work which 
cannot fail to be of lasting value to all students of 
constitutional government, wherever located. 


The Government of India. By Sir Courtenay Ibert. 

Oxford: At the Clarendon Press. 1907. 

This is a revised edition of a book published in 
1898, and is a digest of the statute law relating to 
the government of India, with historical introduc- 
tion and explanatory matter. The chapter headings 
are: Historical Introduction, Summary of Existing 
Law, Digest of Statutory Enactments Relating to the 
Government of India, Application of English Law to 
Natives of India, and British Jurisdiction in Native 
States. The work throughout is scholarly, painstak- 
ing and remarkably accurate. 


By Right Divine. By William Sage. 

tle, Brown & Co. 1907. 

The author of “ The District Attorney” and other 
popular novels has here given us a vigorous romance 
of love and politics of the present day. The story 
deals with the struggle between a United States Sena- 
tor and a young Governor for political supremacy in 
their native State, and is complicated by the love of 
the Senator’s daughter for both of the contestants. 
The setting affords opportunity for strong emotional 
situations. The book has a well-constructed plot, is 
full of stirring incidents and a denouement which is 
original and unexpected. It is written in the same 
erisp style as “ The District Attorney.” 


Boston: Lit-- 





2G: 

A Justice of the Peace—A Justice Court—A 
Justice Court Lawyer—A Justice Court 
Law. 

(By EvGene Ray, of Columbus, Ga.) 

Do you ask why a title of such great length? I 
answer that these subjects are so insignificant and of 
such trifling consequence, I was ashamed to appear 
here with one, two or three of them; and even with 
the entire quartet as my topic for this occasion, I 
feel that I am engaged in the smallest business I 
ever undertook in my life—justice courts, justice 
court lawyers—a smal] business indeed! 

I am not quite at ease on the occasion. A noted 
divine has said that we are a nation of speakers 
and talkers, that when a man is born and gets fairly 
on his feet, the*first thing he does is to say, “ Fellow 
citizens,” and that when a woman has gone through 
life and is about to take her departure to those 
ethereal realms where all women go, she exclaims, 





“One word more, please, before I go.” I am, I know, 
not one of the former class, and, candidly, I believe 
I am not one of the latter class. 

The remark of a bibulous gentleman on entering 
a church during the service may illustrate my posi- 
tion on this occasion. The preacher was discussing 
that great question, Who will be the sheep and who 
the goats on the last, great day? The first words 
that fell on the ear of the new arrival were “ Who 
will be hte goat?” The question is an awful one, 
and to make it more impressive the preacher halted, 
“Who will be the goat?” he repeated, following the 
question with another long, impressive silence. The 
drunken man rose and answered, “Wall, parson, 
sooner than see the whole dum show stopped, I’ll be 
the goat.” 

I will not, however, myself make the application 
here, and I will not allow another to do so in my 
presence; I will not stand for it. I was a black 
sheep a long time, but I draw the line now on the 
goat. 

There is a companion story for this one; the two 
go together, and being inseparable, I must tell the 
other. A stump speaker, holding forth in the moun- 
tains of North Georgia, reached his climax by loudly 
inquiring, “ And what do you think?” Instantly a 
man rose, looked the speaker squarely in the face and 
replied: “I think, sir, I do, indeed, sir—I think 
that if you and I were to stump the country together 
we would tell more lies than any other two men in 
the country—and I would not speak a word during 
the whole time.” 

I would congratulate the committee for having 
done away with the program of talk, talk, for the 
sake of talk, and substituting a program of talk and 
business combined. This committee is the physician 
prescribing for the association as did a doctor for 
his lady patient: “ You need only rest, ma’m, just 
rest.” Of course no woman on earth would be satis- 
fied with that prescription. Why, it only would make 
her sicker—at least more hysterical. This lady 
answered: “ But, doctor, you look at my tongue.” 

“Tt needs rest, too,” the M. D. quietly informed 
her. 

As an evidence of my appreciation of the innova- 
tion in the program, I will spend my opinion and 
make a few observations on at least two subjects in 
the symposium presented by the committee. I will 
proceed to do that before taking up the long, small 
subject at the head of this article. Indeed, as one of 
a profession that does things according to forms, I 
gave this offspring of mine a head for the sake of 
form, not a big head, if you please, but a long one. 
There are several] reasons why I will not confine my 
remarks to my subject. In the first place, I do not 


have to; and, secondly, I realize that twigs and 
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branches always outgrow and outspread the oak it- 
seli—it is easy to “ branch,” 

I presume we all have our individual views on the 
divorce question. I have mine; I believe in divorces. 
If everybody, high and low, learned and ignorant, 
infidel and Christian, must at some time, somewhere, 
ask the question, whether marriage is a failure or 
not, isn’t that pretty good evidence that often it is 
a failure? Marriage being a contract, why, as a 
matter of principle, may not those entering into the 
contract rescind it if the bargain is not a bargain at 
all, but a downright swindle? 

It is said that marrying is a leap in the dark. If 
so, and those doing the leaping do not land safe, 
may not the disappointed one have the opportunity 
to climb out, and even be allowed to try it again? 
We are taught that it is a virtue to try again if the 
first effort is not successful. Why this exception? 

But I admit the question is one of that great 
number that has two sides; and to those that are 
opposed to divorces I have to say that at last there 
has been suggested a remedy for the evil, if, in- 
deed, it is an evil. An English author and philoso- 
pher advocates a separation after ten years of mar- 
ried life. This plan has merit aside from the fact 
that it is the most effective remedy yet suggested 
for the “divorce evil.” It would be a nice sort of 
an arrangement, when the old wife, faded and 
wrinkled, has to have repairs—a new set of teeth, a 
head of new hair, and other improvements requiring 
an expenditure of cash, you may simply say: “ Ah, 
old woman, my time with you is up; I put you on 
notice that you must get a new home. Good-bye, I 
wish you well. I think you should ever be thankful 
that I have lived with you as long as I have; you'll 
never find another man who will stay with you as 
long as I have.” 

Before I take up my own subject, I must relieve 
my mind of its burden of opinions on the third 
question. “Should the -appearance term be abol- 
ished?” Courts are the only things in the world 
not run on business principles. You file suit on a 
man, the consideration of which is five hundred dol- 
lars cash loaned the defendant. It has been long due 
and the debtor has not even shown any desire to set- 
tle. Under the law he has anywhere from six months 
and twenty days to almost a year to devise some 
scheme by which to delay you, to manufacture some 
sort of plea, however frivolous it may be, and you 
must wait that long before you may even ask for 
judgment in the case. And, strange to say, even if 
he has no defense, and files no plea, you are still de- 
layed that length of time. It seems to me that such 
a condition of affairs is a reflection on the intelli- 
gence of the Legislature that. first enacted the law, 
and on the people for not having compelled its repeal. 





Why, it is a law merely for the purpose of allowing 
a defendant time to ascertain if there is not some 
scheme by which he may delay the plaintiff’s action, 
although the latter is just and righteous. Suppose 
you are sick abed with fever, and send for a physi- 
cian, who replies that he will call within twenty days, 
When he comes he rolls out some pills for you. 
“Take these,” he directs, “take these now, and six 
months from now take a dose of caster oil. Six 
months later, or twelve months from to-day, take a 
few doses of quinine. In a few years you will be up 
and all right again.” At first I thought that this 
parallel was not exactly parallel, not a pertinent il- 
lustration; but on second thought I was satisfied 
with both. Let me illustrate a little further. If 
you owe me two hundred dollars, and will not pay 
the debt; I need the money so bad, your failure to 
pay makes me sick, and I institute suit. The court 
is the physician, and the judgment of the court and 
its execution are the remedy. I think you will see 
now that it is a fair illustration. 

It is not unusual for a man to throw down all 
other business that he may give his attention to some 
important matter that to put off would be disastrous, 
If a debtor, after being sued, wishes to make a de- 
fense, let him prepare it and come into court at once, 
even to the neglect of all other business. Business 
is business in the courts as well as elsewhere. Give 
a defendant five days’ notice and require him, at the 
expiration of that time, to appear in court. If he 
shows good cause for a postponement, the court will 
grant it, just as it will now. But if he have no de- 
fense, tell me why five days are not sufficient time 
to give him? In my judgment, there isn’t anything 
more absurd than the allowing to a defendant six 
months and twenty days in all cases, and even sev- 
eral months more in many cases, when he has no 
defense to make, and makes none. 

Courts should be in continuous session. There is 
no more reason for doing the legal business of the 
country in “jerks and spells” than there is in doing 
any other business at certain stated periods. The 
officers of the State and county had as well have 
terms for attending to the business of their offices 
as a court should have terms for the disposition of 
litigation. 

Courts should, I repeat, be in continuous séssion. 
We should be required simply to write the following 
notice to be served on the defendant by the proper 
officer: ‘‘I hereby notify you I have this day in- 
stituted in the Superior Court suit on a note, a copy 
of which is hereto attached. On Monday next I will 
demand that the court enter judgment against you.” 

We have all written duns; I have written some 
that I believe had literary merit and some that—well 
—they are not fit for publication. 
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We all write them. What are the contents of 
these billet-doux? Something like the following: 
“If you do not call and settle this claim within five 
days, I will institute legal proceedings.” Why may 
we not, in the second letter, indite the following: 
“T have sued you, and if you do not call and settle 
within five days I’ll take a judgment against you.” 
It’s the irony of fate that after threatening a fellow 
with suit within five days, if we carry out the threat, 
we can’t collect a penny in five months. 


It should be the same in the justice courts—allow 
a limit of only a few days. Some of the States allow 
only three. Bring me your claims, your accounts 
for meat and bread, your bill for services rendered as 
attorney, as physician, as dentist, your claim for 
clothing and hardware, etc. I'll give the defendant 
five days’ rotice; that will be my first gift; my sec- 
ond gift will be to you, a judgment; and my next gift 
will be another to the defendant, the “ dickens.” 
That would be business, in my humble judgment. 


I believe that these inferior courts are neglected 
by those in a position and with the authority to 
make them effective for good. It is unfortunate that 
the Legislature of the State gives them no considera- 
tion. Perhaps the chief reason there have been no 
revisions of the rules affecting these courts and of the 
laws that they oftenest are called upon to enforce 
and apply, is the demagoguery in our law-making 
body. I recall that once a young man and lawyer, 
‘whose intelligence and legal learning were far above 
those possessed by most young men of his class and 
profession, and whose prospects for promotion in 
political and civil life were promising, and who did 
in fact attain to fame in Georgia, wrote me, in reply 
to a request I had made that he endeavor to have 
changed a statute as it now stands, that he did not 
think the change I suggested would be “ popular” 
with the people. The next time I met him I told 
him I admired his frankness and honesty; and that 
I thought those two virtues of his compared favor- 
ably with those of a certain lawyer who appeared in 
the court over which I have the honor to preside. 
This lawyer was associated in the case with counsel 
of my own bailiwick, city of Columbus. He was 
efrom a foreign State, and had about him a pitiable 
and doubtful air. His clothes were seedy, his stiff 
hat was of a green hue—possibly a symbol of that 
part of the man’s anatomy which it was constantly 
nearest—his eyes were sad and watery, as if he had 
just taken a “boo-hoo,” or would soon indulge in 
one, his steps were unsteady, and the whole manner 
of the man was uncertain. He began his address 
with the declaration: “I am a lawyer; I come 
from a State——” 


’ “Hold a minute, sir,” the court demanded. He 
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at once became silent. “I wish to thank you for the 
information you have just given it.” 

The Columbus lawyer was not satisfied with the 
speech his associate’ had made in the case. He said 
he would not make the concessions a issions 
that his foreign attorney had made. “And~he had 
more to say, criticising that poor fellow’s speech, and 
closed his ninety-minute address with the statement 
that if their client lost the case the other counsel 
would be responsible for that disastrous result. 

The court gravely observed to him that, after all, 
it was the court’s opinion that the other counsel in 
the case possessed one virtue he himself did not have. 

“ What is that, sir?” he asked the court, in loud 
tones and a sort of menacing manner. 

“ Well, he is a frank and honest man, sir. At the 
outset he informed the court that he is a member of 
the legal profession, a lawyer. You have stood and 
performed, speaking more than an hour and a half 
directly to the court, and you have not done or said 
anything to aid the court in determining your pro- 
fession.” 

But probably the most interesting and remarkable 
colloquy this court ever had with the parties to a 
ease was one in which there were no counsel. I was 
trying an old colored washerwoman, who was charged 
with larceny. The particular charge in the case was 
that she had failed to return certain articles of 
clothing, among which was a pair of lady’s hose. 
The evidence was conflicting. There was a weak 
point in the State’s case, as follows: The lady tes- 
tified that after getting up the clothes at her home 
she left them with her husband, with instructions 
that he deliver them to the old woman. The latter 
insisted that the pair of hose was not delivered to 
her. The court asked the husband if it were not 
possible he overlooked the pair of hose. Continuing, 
the court philosophized thus: “Those stockings 
being soiled and with nothing in them, you likely 
didn’t notice them as carefully as a man would ordi- 
narily.” But the fellow insisted that the pair of 
hose had been included with the clothes. 

So there I was. I didn’t want to put the poor old 
black mammy in jail. Both sides had closed, and I 
had no idea what the truth was. I hesitated. Fin- 
ally a bright idea was born in the mind of the court. 
To the old black mammy I said: 

“Have you got on any stockings?” 

“Yes, sir, I is,” she indignantly answered. 

“Let me see them,” the court modestly requested. 

“Those are my stockings, Judge,” the lady vehem- 
ently put in, the moment the old woman’s stockings 
were on exhibition. 


On hearing the claim the lady made to the stock- 
ings, the old black mammy proceeded at once to make 
a speech in her own defense. 
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“They’s not yours; I bought dese stockings at 
——,” and she continued at such a rapid rate the 
lady could not get in a word; and evidently unwilling 
to be outdone she screamed out: “Judge, I’ll show 
you,” and she proceeded forthwith to show me. 

The court very promptly silenced the old darkey. 
“Let somebody have the floor; sit down—everybody 
sit down,” the court spake with emphasis. Some ras- 
cal whispered, “ There is something in them now.” 
After a comparison of some length, the court was 
convinced that the two pairs of hose were the same 
quality and the property of the lady; and under the 
testimony and with the exhibits, the court easily 
reached a decision. 

The law I referred to in my communication to my 
legislative friend, and in which I am still interested, 
is that statute on garnishments exempting certain 
wages, etc. By taking it up here I am, I realize, 
not proceeding with my subjects in their regular or- 
der; I am taking up the last one first. 

There are not, of course, strictly speaking, any 
justice court laws. But there are a few, less than 
half a dozen, statutes we are called upon to inter- 
pret in a justice court at every term. This garnish- 
ment law is one of them. Leaving out the ordinary 
suit, there are in the justice courts more garnish- 
ment proceedings than any other, perhaps, than all 
others combined. Of all fool laws in the Code of 
Georgia—and I speak with earnestness—this exemp- 
tion statute, section 4732, Volume 2, of the Code of 
Georgia, is without an equal. If you are not willing 
to take my judgment, read it. “All journeymen 
mechanics and day laborers shall be exempt from the 
process and liabilities of garnishment on their daily, 
weekly and monthly wages.” 

Do day laborers receive weekly or monthly wages? 
Who is a day laborer? Is it one that works for a 
fixed sum daily? If so, how can he be one receiving 
a fixed sum weekly or monthly? But that incon- 
sistency is trifling compared with the inconsistencies 
in the judgments rendered by the Supreme Court on 
this garnishment exemption question. Day laborers 
are exempt. Who are laborers?) The Supreme Court 
has evidently found it difficult to determine who is 
a laborer or day laborer.’ For instance, that court 
has declared a locomotive engineer to be one of the 
laborers mentioned in the statute. A conductor on a 
train is not one of them. I can not understand by 
what process of reasoning it reached the conclusion 
that the engineer who sits in his cab holding on to 
his levers and trying to hold on to his engine is a 
laborer whose wages are not subject, and at the same 
time reached the conclusion that the conductor who, 
at the various stations runs in and out of his caboose, 
Tuns hither and thither from one end of his train to 
the other, superintending the loading and unloading 





of it, and occasionally taking a hand in transferring 
the very heavy pieces of freight, is not a laborer and 
his wages are subject to the process and liabilities 
of garnishment. I am not criticising that court, no, 
no, not I, I sometimes overrule the superior court, 
but I haven’t yet acquired the habit of overruling 
the Supreme Court. I have not gotten that far yet. 
Of course, I will in time overrule the Supreme Court. 
I have never seen a justice of the peace who did not 
overrule all the courts in the land. No doubt the 
Supreme Court, in construing this particular statute, 
has done the best it could with a law that means 
nothing and may mean everything and anything. 

Who are laborers? Everybody except vagrants; 
that’s the only answer. The Supreme Court has held 
that a drummer or commercial traveler is not a la- 
borer, and his wages subject, while it has also held 
that a clerk of a railroad president, receiving 
twenty-five hundred dollars a year, is a laborer and 
his wages not subject. It is, therefore, clear to the 
mind of any intelligent man that this statute should 
not be amended, but should be repealed. A law 
should be passed subjecting a part and exempting a 
part of every man’s wages, whether he is a locomo- 
tive engineer or a commercial traveler, whether he is 
a railroad president or an Irish ditcher, whether he 
is a cook or a milliner. If a man digging in the 
streets receives a hundred dollars a month, a part of 
his wages should be subject to garnishment and ap- 
plied to the payment of his debts. A greater part of 
his earnings should be so applied than there should 
be of the earnings of a bookkeeper, whose wages are 
only half as much. This thing of exempting or not 
exempting of one’s wages should: be based on the 
amount of his wages, and not on the character of his 
labor. Everybody that does not live in absolute 
idleness labors to some extent. 

I wished at the outset to criticise two or three 
other statutes, but I would cheerfully stop here, if I 
only knew that through this humble effort I have 
started a movement the result of which will be the 
repeal of the exemption part of the garnishment law 
and enacted in its place one such as I have indicated, 
subjecting a part of every man’s salary. 

The fee system is an obstacle in the path of justice, 
If the costs in a case has accumulated to a large 
sum, comparatively, and the court needs the money— 
and there was never a J. P. who didn’t need it and 
who isn’t out after it—if he is not an honest man 
and an upright judge, he will render a judgment 
that will enable him to collect his cost. And even 
an honest man and an honest judge may uncon- 
sciously be biased by his own interest or he may be 
so scrupulous, so solicitous lest he err under the in- 
fluence of money he will render a wrong judgment 
and also lose the cost. 
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But the law, in its wisdom, has provided that in 
justice courts the parties may appeal to a jury. 
The past twelve months I have learned that juries 
are well-nigh infallible. In the court over which I 
have the honor to preside, in twelve cases appealed 
the jury has sustained the court in every one. I 
can not help but believe that if other inferior courts 
and the Superior Court will get such men on the 
jury as I have had in my court they will always be 
able to do justice. With such men it was not until 
in the thirteenth appealed case did a jury reverse 
the court. How it erred in this one particular case 
will probably never be known, unless the unlucky 
number exerted some influence. I make these state- 
ments for no other reason than that they teach a 
lesson. I have been in the Superior Courts and ob- 
served juries of ignorant, dishonest men bring in ver- 
dicts acquitting defendants guilty of the most hein- 
ous offenses. Let every court select a jury of busi- 
ness men, men who reluctantly quit their regular em- 
ployment, to serve on the jury, not men who, in the 
service, earn the only pennies they have earned in 
twelve months. With a jury of such men as these, 
such men as are summoned to serve on the jury in 
the court over which I preside, you will obtain just 
verdicts in nine cases out of ten—no, no, that’s not 
the vorrect proportion, I meant in twelve cases out of 
thirteen. 

_ But perhaps the greatest menace to the justice 
_ court and its business of serving the people aright, 
is the justice court lawyer. I do not mean the law- 
yer who may do a thriving business in the justice 
court, but the fellow that lays around these courts, 
watching its customers as they come and go, like vul- 
tures waiting for some wounded, helpless beast to 
die; the fellow that gets an office nearby, where he is 
never out of sight of his prey; the fellow who, hav- 
ing no business of his own, prys into everybody 
else’s, stirring up strife and litigation, bringing into 
court cases in which there is nothing involved except 
his fee; the fellow who makes long and tiresome 
speeches, pretending to be addressing the court, but 
is, as a matter of fact, playing to the grandstand, 
demonstrating to his client how fortunate the latter 
was in securing his services; the fellow who, in that 
same speech, talks all day on some elementary prin- 
ciple of law that the court learned the day he began 
reading law, and never refers to the legal questions 
that need elucidation; the fellow who loses his case 
and charges the court with ignorance and corrup- 
tion—the invariable practice of a small lawyer—the 
fellow that oftener than any other lawyer represents 
the appellant and plaintiff in certiorari in the higher 
court; these are the justice court lawyers that make 
the law less respected and bring the courts of the 








State into disrepute. But the public may felicitate 
over the fact that the crop is small. 

Now, I shall go back to the beginning of my paper. 
I made two or three statements that are not true, 
and I shall at my own instigation swallow my own 
words. It is not true that my subject is a small, 
trifling one, and that I am ashamed of it. I am not 
any more ashamed of it than Patrick, my Irish 
friend, was on a certain occasion. Patrick was in a 
cemetery, reading the inscriptions on marble slabe that 
were about and over the graves. He read one which 
astonished him. This particular sentiment was one 
that the dead man directed, while in life, should be 
placed on the stone at the head of his grave. 
as follows: “Iam not dead. I still live.” 

“Faith and begorrah,” exclaimed Patrick, “if I 
war dead I am sure I would not be ashamed of it.” 

O no, I am not ashamed of my subject; I am even 
not ashamed of being one of these small, inferior 
courts. Why, one of the greatest presidents of the 
republic was a justice of the peace; a president, a 
memory of whose patriotism and of whose sacrifices 
and suffering for our country is lovingly cherished 
by every generation. We and you who have been 
justices of the peace, and who may yet attain to 
that high distinction, should glory in the memory 
that one of us was at one time president of our 
country. If you will consider for a moment, you will 
discover how insignificant is the difference between 
him and me, allowing, please, the personal allusion. 
He was justice of the peace after he was president; 
I am justice of the peace before becoming president. 
The disparity is so slight it is not worth mention- 
ing. The fact is, I think I am one on him—I have 
showed better taste by being justice of the peace be- 
fore being president. 

The tendency of the times is to despise what peo- 
ple denominate the little, the trifling and the insig- 
nificant. In the proceedings of this association I 
have never been able to find a reference to justice 
courts. The inferior courts of the State have re- 
ceived no consideration by the body. The import- 
ance of a court should not be judged by the maxi- 
mum limit of the amount of its jurisdiction; a 
court should not try the parties or the amount, but 
adjudicate rights for the sake of right and principle. 
The “ principle of the thing,” as litigants express it, 
is of as much importance in the justice court as in 
any other. In passing on what is small and insig- 
nificant, we are liable to err. Only the Great Crea- 
tor can judge. To Him nothing is small and noth- 
ing great. He has no heroes. Every atom in the 
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creation is as necessary in its place as Mount Shasta 
is in its place. The bacilli in milk is as necessary 
to its composition as the cow is to its production. 
Even the microbe in old Limburger is as necessary 
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to its formation as are the rocks to the mountains, 
and much stronger. The vagabond has a mission, as 
great, perhaps, as the splendid gentleman in the 
drawing-room. The star-crowned soldier is no 
greater and grander than the surburnt farmer. The 
most distinguished statesman of the land renders no 
greater service to his country than the backwoods- 
man who, in obedience to the divine injunction, is 
multiplying and replenishing the earth, bringing up 
a dozen other backwoodsmen in the way they should go. 
The young lady, after a half dozen years in college, 
may sit at the piano in the parlor and execute the 
most difficult pieces of Beethoven, Mozart, Wagner 
and Strauss, gliding evenly from them to “ Nearer, 
My God, to Three,” yet she is not as near Him as the 
homespun girl in the kitchen assisting her old mother 
to prepare the noonday meal for: father and “ the 
boys.” 

He who sang “ Home Sweet Home” was a greater 
benefactor of his race than he who wrote “ Paradise 
Lost.” An anxious mother had the idea, when she 
asked the father if he believed that, after all, the 
huge sum of money they had spent on Marie had 
really improved her. The father answered: “ Why, 
sure; have you not noticed how much better she is 
now than we are, and how much more she knows than 
we know? ” 


In this day values and worth, personal and other- 
wise, are measured in dollars. A couple of capital- 
ists, seeing that they are about to die, are trying to 
win favor with the Master before they appear at His 
judgment bar. They seem to have only a faint idea 
of charity. One builds a million-dollar library, the 
other gives a million to a university. If I .could 
meet them I would advise that Carnegie give his mil- 
lions to Rockefeller and Rockefeller his to Carnegie. 
That would please them, no doubt, and their gifts 
to each other would be as good charity as those 
they are making now to cities and universities. God 
pity them! Neither has yet done a charitable deed. 
This last work of theirs is not even decent philan- 
thropy. Before God I would rather give a hungry 
child a square meal than to give to a city a million- 
dollar library. I would rather give a cold biscuit to 
a poor, hungry pickanniny on Georgia’s old red hills 
than add ten million dollars to Yale’s endowment 
fund. Yale never had a real poor boy within its 
portals. Should I give both, and after a while ap- 


pear at the pearly gates where the Master would 


ask: “ Why should you demand entrance?” I would 
not have the presumption to refer to that gift of my 
millions to a university, but I would simply answer, 
“Father, I fed the hungry.” Down by the side of 
my own humble home there is another, possibly hum- 
bler. Its occupant lives and supports three little 


eggs. In the last great day I would rather be able 
to say that I made and gave her a chickencoop than 
announce I had built a public library in every city 
in the land. 

Let’s, I beg, be not despisers of small things; let 
us not say that this and that, or he and she and they 
are inferior. If we believe they are, let us try to 
make them superior, and while we are here for the 
purpose of improving the law and the courts, let us 
include those that bear the opprobrious epithet— 
inferior. 





: 0: 


The Thaw Case. 


There are two important reflections growing out 
of the Thaw case which may be expressed at this 
time, leaving perhaps for future consideration other 
incidents of the trial. 

First.—We think it may fairly be said that the 
Thaw case, in connection with People v, Sexton, 187 
N. Y. 495, discussed in this place on April 5, 1907, 
shows that the so-called “ unwritten law ” has little 
influence upon the average citizen in this section of 
the country. It is true that as to the Thaw case it 
was difficult for intelligent people to consider the 
“unwritten law” seriously, even conceding that in 
some cases that particular kind of lynch law may 
justifiably be invoked. Nevertheless, dimentia Amer- 
tcana was exploited for all it was worth by counsel 
for the defense in his final speech to the jury, with 
the result, as it appears, of its not having cut the 
slightest figure in the deliberation even of the five 
jurymen who ‘would not concur for a conviction. 
We trust that the wide discussion which individual 
lynching has received will have an educative effect 
upon popular sentiment, so that, even in cases other 
than a “ vulgar Tenderloin murder,” New York juries 
will show no adventitious consideration for a cow- 
ardly sneak who, whatever his real or fancied griev- 
ance, shoots another person in the back. 

Second.—Some revision of the New York law as to 
the criminal liability of insane persons is impera- 
tively demanded. The Thaw trial has evoked and 
intensified the usual condemnation of expert medical 
evidence. How far personal venality vitiates evi- 
dence of this kind may be passed over for the pres- 
ent, because the evil goes deeper. 

It is utterly anomalous and subversive of justice 
that a distinction between “legal insanity” and 
“ medical insanity ” should be recognized or discussed 
in the administration of a system that claims-to be 
a science. Insanity properly is a question of medical 
science, and it is presumptious and absurd for the 
law to maintain a standard of responsibility which 
is at variance with the practically unanimous opinion 
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of expert alienists. Probably the majority of mem- 
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bers of the legal profession are now prepared to con- 
cede that Guiteau was a paranoiac and should not 
have been held to the responsibility of a man of nor- 
mal mentality. In the Thaw case it has appeared 
that a large number of leading alienists were of 
opinion that the defendant was insane, and yet at the 
same time they could consistently testify that he 
knew the nature and quality of the act he was doing 
when he shot Stanford White, and knew that the act 
was wrong. The experts called by the prosecution, 
and who believe that the defendant is a paranoiac, 
may not have had as full opportunity for examina- 
tion as was desirable, but if they are right in their 
opinion the apparently abortive result of the present 
trial is not to be deplored. 

The change in the law should not be, as has been 
clamored for in many quarters, the limitation of ex- 
pert witnesses to those officially designated. The 
strong difference of opinion among the experts in the 
present. case emphasizes the probability of injustice 
to criminal defendants from not permitting them to 
call scientific witnesses to criticise the opinions of 
other experts. Not only do we believe that a defend- 
ant’s privilege of summoning experts of his own 
should not be taken away; we go even further, and 
advocate the bill introduced in the present Legisla- 
ture for payment out of the public treasury of ex- 
perts for the defense in cases where an indigent per- 
son is on trial for his life, 

The essential remedy for the present situation is to 
adopt as a test of legal insanity something that 
medica] experts will respect, and to do away with a 
criterion which is now held in universal scientific 
contempt. Probably the factor of mercenary motive 
can never be entirely eliminated, but the present state 
of the law affords a golden opportunity for experts 
of easy professional virtue to testify according to the 
interests of their pockets. In the view of the medi- 
cal fraternity, whether a man knew the quality of 
his act and knew it was wrong, is a comparatively 
immaterial consideration. An expert may, therefore, 
quite readily bring himself to testify on this point 
as counsel for the defense desires, and because the 
law sets up that antiquated and discredited test of 
insanity there is no uniform scientific basis for the 
cross-examination of expert witnesses, whether for 
the defense or the prosecution. While the law con- 
tinues as it is we may expect a continuation of the 
discordant and chaotic results of evidence on the 
question of insanity—N. Y. Law Journal. 





20: 
The Abuse of the Corporation Charter. 


The wave of legislative reform, which has taken 
on such gigantic proportions within the last few 
years, has finally culminated in an active, aggressive 
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and altogether too zealous campaign against the in. 
dustrial corporation. We appear to have gone “re. 
form mad,” and in our efforts to curb the power of 
capital and allied corporate interests, we have failed, 
utterly, to realize that the trend of modern business 
makes the corporation an imperative necessity. This 
outery is largely due to the fact that public policy 
has not taken the proper steps towards bringing 
about a regulation of corporate interests. The trans. 
formation from the partnership to the business cor. 
poration has been so rapid that we, who are vitally 
interested in legislative reform, have failed to see 
that the real danger lies, not so much in the corpora. 
tion itself, as in the granting of the corporation’s 
charter. To-day five men can sit around a table, 
put one dollar in the center, organize a corporation 
calling for a million dollars worth of capital, re- 
pocket the dollar, and go home, after sending a cer- 
tificate of incorporation to the Secretary of State, 
with a million dollar enterprise ready to launch, 
Such are the laws of every State of the Union with 
the exception of Massachusetts. Some States have 
gone even a step farther. They have made their 
laws so general in character that companies have 
been organized for the express purpose of incorporat- 
ing enterprises which do not intend to do business 
within the particular State. These States do not 
hesitate to put the great seal of the State upon a 
concern which lies, deliberately lies, the moment it 
leaves the office of the Secrtary of State. Such 
States are, in particular, New Jersey, Delaware, West 
Virginia, South Dakota and Nevada. There are 
many other States which favor corporations, more 
or less, but these States are the most bold, the most 
open in their methods, and the most eager to obtain 
corporation fees. 

In Delaware, the Secretary of State referred the 
writer’s letter of inquiry concerning the laws of in- 
corporation in that State to the Delaware Corpora- 
tion Company, of Wilmington. Are not the laws of 
Delaware self-explanatory? Why is it necessary for 
the Secretary of State to refer such a general letter 
to a company making it a practice to “ guarantee in- 
corporation,” unless, perhaps, he was interested in 
some way with the company. In South Dakota, the 
Secretary of State has drawn up a letter of recom- 
mendation for the South Dakota Corporation Charter 
Company. He says, in part: “The company has 
organized a large number of corporations under the 
laws of this State, and I have had and now have fre 
quent opportunity to examine incorporation papers 
prepared and filed in this office by said company and 
find that it is very particular in all cases to comply 
with the requirements of the statutes of this State.” 

These are some of the open and above-board meth- 
ods which are being used by officers of the States in 
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order to further their own personal welfare. The in- 
corporation companies in these several States have 
been over-anxious to secure the incorporation of com- 
panies within their respective States. The legal press 
is filled with advertisements, encouraging suspicious 
enterprises to avail themselves of the cheap cost, lib- 
eral laws and freedom from liability which the par- 
ticular State in question offers. Such conspicuous 
phrases as, “Incorporate in South Dakota,” “The 
corporation laws of the State of Nevada offer the 
greatest inducements,” and “We beat New Jersey,” 
are not uncommon advertisements of our enterpris- 
ing Western States. 

The New Jersey laws relating to business corpora- 
tions began to show the influence of special interests 
in 1896, when the General Corporation Act was 
passed. This act makes it possible for any company, 
wherever located, to secure a charter through agents 
within the State. A residence office must be main- 
tained, and one director must be a legal resident of 
the State. The trust companies, organized for that 
specific purpose, act as the local agent, the home 
office, and furnish the required resident director. 
While it is necessary for the State director to hold 
three shares of stock, the organizing company gener- 
ally gives such agent of the trust company the neces- 
sary stock, with the understanding, however, that it 
is to be transferred back to the owners, who are resi- 
dents of other States in many instances. A complete 
set of forms, necessary for incorporation, including 
proxies, transfers of subscription, waiver of notice of 
meeting of incorporators and subscribers, etc., are 
furnished by the guarantee and trust companies. The 
New Jersey law requires that the corporation must 





place in a conspicuous place before its home office, 
which must be in the State, the name of the company. 
At the entrance of the New Jersey Corporation 
Agency, in Jersey City, there are over 700 such names. 
The stockholders’ meeting must be held at the regis- 
tered office in New Jersey, but inasmuch as the law 
allows absent stockholders to vote by proxy, this pro- 
vision has little or no effect. The most striking pro- 
vision in the New Jersey law is that foreign corpora- 
tions must pay the same taxes, fines, penalties, li- 
censes, fees and other obligations, as are required of 
New Jersey corporations in other States. In this 
provision, New Jersey has greatly favored her own 
corporations, and has practically silenced other 
States in their efforts to impose stringent require- 
ments upon her corporations. 

The corporation laws of Delaware were revised 
some years after those of New Jersey went into ef- 
fect, with the avowed purpose of outwitting the vari- 
ous corporation companies in New Jersey. It is 
tlearly evident that the promoters of the present 
Vicious law have succeeded in so doing. Any com- 





pany incorporated under the laws of the State of 
Delaware may hold all of the meetings of its stock- 
holders and directors outside of the State, wherever 
it provided in its by-laws, and furthermore, all of 
the original records of the company may be kept at 
its principal office outside of the State. The com- 
pany may issue all the bonds it desires without any 
further authority from the State than that granted 
in its charter, and without being subject to tax 
thereon, All or any part of the capital stock may 
be made full paid for real or personal property, or 
for services as well as for cash, and stock that is once 
made full in this or any other manner is not subject 
to any further assessment, not even for wages and 
taxes. The private property of the stockholders is 
not liablé for corporate debts to any extent what- 
ever. Nothing is required to be paid in when the 
company is organized. Merely $1,000 has to be sub- 
scribed, and this may be made full paid tor property 
as above suggested, paid in one lump sum or paid in 
such amounts and instalments as called for by the 
board of directors after the company is organized. 
Charters once granted under the laws of the State 
of Delaware are absolutely perpetual and unalterable, 
except at the instance of the parties owning the fran- 
chise, and Delaware is the only State in the Union 
that grants such charters. A Delaware charter does 
not limit one to a single object, but one may have 
authority in the same charter to transact as many 
different branches of business as one may desire, in 
fact, one may carry on any and every branch of busi- 
ness except banking. The company may even have 
trust company powers. 

The annual tax upon companies incorporated 
under the laws of Delaware are as follows: In the 
case of telephone, telegraph, oil, pipe line, railroad, 
electric light, heat, light and power, water power, 
canal, cable and express companies, there is no tax 
upon the capital stock or bond issues of the com- 
pany, or on business done outside of the State. In 
the case of other companies, such as mercantile, min- 
ing and manufacturing companies, there is no tax 
upon the amount of capital authorized in the charter, * 
nor upon the stock issued, but simply a tax of fifty 
cents on each $1,000 of capital actually paid in. The 
annual State tax is, therefore, just one-half that of 
New Jersey. - The local trust companies maintain 
the Delaware office, the Delaware director, keep the 
company advised on all the requirements of the law, 
look after its annual report, and, in fact, perform 
all the duties incumbent upon a local representative. 

J. G. Gay, of the Delaware Trust Company, writes 
me as follows: “If you will send us on the en- 
closed form, entitled ‘Memoranda for Preparing the 
Certificate of Incorporation and By-Laws,’ the name 
of your proposed company, the names and addresses 
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of at least three parties who will act as incorporators 
(none of whom need be residents of this State), the 
amount of authorized capital you desire, par value 
of the shares, and a brief statement of the object and 
purpose of the company, we will prepare you a char- 
ter and all the papers connected with the organiza- 
tion of your company, and forward to you for execu- 
tion by your parties. After they are executed and 
returned to us, we will have the charter granted, or- 
ganize your company by proxy here, electing the 
board of directors whom you will designate, and then 
forward the records of organization to you, with a 
draft of directors’ minutes outlining the action neces- 
sary to be taken by your directors at their first 
meeting, which may be held wherever you desire. 
This will complete the organization of your com- 
pany.” The prime movers in such procedure believe 
that a corporation organized in Delaware commences 
business with a charter entitled to respect; that the 
laws are based upon the experience of all States af- 
fording opportunity to form corporations, and are 
framed so as to invite confidence and investment. 
Broad and liberal powers are conferred upon corpora- 
tions, at a “minimum cost,” making it possible for 
them to do business in any part of the world. This 
is essential from the incorporation company’s point 
of view. 

The general corporation laws of West Virginia are 


more elaborate than either those of New Jersey or |’ 


Delaware, but their character and purport is about 
the same, The present Secretary of State, if he is 
in league with corporation-promoting companies, has 
succeeded in “covering his tracks to good advant- 
age.” Inasmuch as the tone of the West Virginia 
law runs parallel to those of the two States just men- 
tioned, it will not be necessary to go into details con- 
cerning the law and its workings. 

In Nevada, where the State Bank and Trust Com- 
pany of Carson City is the chief exponent of liberal 
laws, there is no franchise tax. In this respect the 
Nevada law differs from the laws of New Jersey, 
Delaware and West Virginia. The annual franchise 
tax on a capitalization of $1,000,000 in West Virginia 
is $410; Delaware, $500; New Jersey, $1,000; Ne- 
vada, nothing. Corporate purposes are unlimited; 
annual meetings may be held outside of the State, if 
an office and resident agent is maintained within the 
State; the right to consolidate incorporations or 
merge their interests is permitted, the fee being sim- 
ply on the amount of gross capital above that of the 
combined incorporations; the duration of corpora- 
tions is unlimited; the capital stock may be made 
absolutely non-assessable. 


“The important consideration,’ says the Mer- 


eantile and Financial Times, of November 2, 1901, 
“after the value of incorporation is, what States 
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offer the best inducements, in the questions of pro 
tection and expense, for obtaining charters? When 
these two important matters are thoroughly consid- 
ered, we would say South Dakota.” This statement 
seems to be borne out when, during the very year 
1901, 1,013 companies were incorporated in South 
Dakota. “In nineteen cases out of twenty,” writes 
the president of the South Dakota Corporation Char- 
ter Company, “we are able to get the charter into 
the mails within ten hours after the application is 
received here.” South Dakota has an eye for busi- 
ness. The main points of advantage, from the incor- 
porator’s point of view, are: 

1. There is absolutely no tax of any kind, unless 
the company owns property in the State. This is of 
no inconsiderable importance, when, for example, the 
annual franchise tax on a company organized with an 
authorized capitalization of one million dollars varies 
from $410 in West Virginia to $1,250 in New York, 

2. The cost of incorporation varies from $150 in 
Delaware to $3,333.33 in Pennsylvania. In South 
Dakota the entire expense, including the maintenance 
of such office as may be required, rarely exceeds $75. 

3. Branch offices may be maintained outside of the 
State, where all business may be transacted. 

4. Stock need not be subscribed before securing a 
charter, 

5. Charters may be renewed indefinitely. 

Is it any wonder, then, that the people who are suf- 
fering from the present lawlessness of the corpora- 
tions should begin to ask for legislative reform? It 
is their savings that are being taken to promote en- 
terprises which are not organized upon a sound busi- 
ness basis, and it is justice that the State should pro- 
tect these unfortunates, who are unable to see the 
weakness in such organizations. But in our zeal for 
reform we must not lose sight of the fact that the 
corporation as such is not an evil. The law must be 
reorganized. The law must compel every corporation 
to limit its advertised capital to the actual value of 
its assets. The facts must not be juggled in such a 
manner as to cause confusion. The company must 
be forced to tell the truth from beginning to end. 
We cannot longer tolerate annual reports to the Sec- 
retary of State which consist of four or five general 
statements. Such action upon the part of the State 
will not inspire confidence in corporate enterprises. 
Many of the malpractices, so general and widespread 
at the present moment, must be done away with. It 
is never good policy to deprive the States of power, 
but in the matter of incorporating business enter- 
prises the State cannot act freely and independently. 
This power, therefore, must be delegated to the na- 
tional government, for, if several States enact good, 
fair and just laws, other States may place barriers of 
such a nature that it will be impossible for the cor- 
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poration, organized under these fair laws, to do busi- 
ness in the obstinate State or States. For the benefit 
of the people as a whole the States must be deprived 
of the right to grant charters. Such an act will rid 
the country of bandits and freebooters and insure 
stability in financial circles. “ No fact of industry is 
more obvious than that modern business has out- 
grown and wholly disregards State lines, and that 
the jurisdiction of a single State, as applied to the 
operations of a great interstate business, are futile 
and even harmful.” Corporations are destined, in 
many instances, to go beyond the proper supervision 
and control of the State which gave them existence. 
The best State laws will never do away with the 
present abuses. Congress alone can, with safety, pro- 
vide a method by which reasonable combination may 
be permitted. The relative merits of a federal license 
or a national incorporation law are beyond ques- 
tion —D, E. Mowry, in Central Law Journal. 
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Sane Solution to Divorce Problem. 


With the United States Census Bureau employed 
in the taking of the nation’s divorce statistics; with 
the world’s greatest social reformers clamoring for 
uniform divorce laws, and with the columns of the 
periodical press filled with utterances either for or 
against our present divorce customs, there can be no 
doubt that this phase of our social life is one of the 
most important questions of the day. 

So far as the actual problem of divorce is concerned 
—whether we shall or shall not grant it—there seems 
to be little opportunity for argument. If the experi- 
ence of centuries proves anything, it has esvablished 
the fact that there are conditions under which it is 
impossible for a man and a woman to continue to 
live together. The only question is—Shall the legal 
act of separation be made more easy or more difficult 
of attainment? 

Of course everybody will admit that the present 
slipshod system of divorce is wrong. When divorce 
that is obtained in one State does not hold in an- 
other State the opportunity for serious social compli- 
cations—not to use a stronger phrase—becomes al- 
most unlimited. As to the manner in which our 
present-day system, or lack of system, should be im- 
proved, however, even the reformers are in doubt. In 
fact, there is anything but a narrow range of opin- 
ion; ‘for some, following the old ecclesiastical theo- 
ties, ask to have the most stringent legislation, while 
others view the matter so liberally that they even 
suggest the advisability of trial marriage as the 
proper solution to the problem. 

So far as the “trial” part of it is concerned, I 
think that the suggestion is a wise one; but why not 





apply it to the divorce instead of the marriage? 
Trial marriage would be fraught with all sorts of 
dangers. Trial divorce could injure nobody. Trial 
marriage would open the way to profligacy in its 
most serious forms. Trial divorce would certainly 
tend toward higher morality. To make trial mar- 
riage a success one would first have to change human, 
nature—and that is easier said than done. Trial di- 
vorce, on the other hand, seems more like a sane solu- 
tion to this vexing question. < 

For example, how would it work? 

A man and wife have a disagreement, and, while 
they still love each other the possibly trivial matter 
that has come between them makes them blind to all 
dictates of the affections. Slight as the cause may 
have been, both are determined that it is impossible 
for them to continue to live together any longer, and 
so they make their plans to separate. Lawyers are 
easily obtained, and, almost before they know it, the 
marriage tie has been severed. 

It is no uncommon thing to hear of the remarriage 
of people who have been divorced. It is impossible to 
estimate how many people there are who obtain di- 
vorces and who are sorry for it afterward. If it was 
possible to retrace their steps without involving them- 
selves in a new scandal many would probably do it. 
As it is, some brave the shafts of gossip and remarry, 
even after the actual divorce. 

Suppose the present-day system was to be reversed, 
however, and, instead of courting publicity, the appli- 
cations for marital separation were heard in private. 
Suppose, too, that, instead of making the divorce de- 
eree final, the separation should be granted for a 
certain period of time—the length of that time de- 
pending upon the circumstances and the wisdom of 
the court. Having been held in private, there need 
be no publicity until the day when the actual final 
decree was issued, and, in the mean time, if either 
party to the divorce proceedings repented of his or 
her part in the affair, an attempt could be made to 
readjust matters and the love that had been threat- 
ened would have an opportunity to reassert itself. 

Undoubtedly there are many occasions upon which 
the trial divorce would make no difference to the final 
separation, but there would probably be many other 
cases in which the two parties to the misunderstand- 
ing would be glad to take advantage of such an op- 
portunity to return to their former relations. It is 
so easy to act in haste and repent at leisure, and it is 
one of the peculiarities of human nature that we 
must lose, or at least be threatened with the loss of, 
the things we love before we can begin to appreciate ° 
them appropriately. ' 

In view of all these facts, what is the matter with 
the trial divorce? I should like to hear the opinions 
of others—Graham Wood, in N. Y. Com. Adv. 
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Judge Houlihan’s Philosophy. 

The average man succeeds in the love game about 
as well as the countryman with loaded dice. 

If a man could sell bait for true love, he would 
have money to give to the poor. 

Adam and Eve established the first Appellate 
Court, and there’s been trouble ever since. 

Wimmin give a feller return-ball love when they 
find they can’t do any better. 

A poor man’s only asset is his good character, but 
a tall hat and a cane constitute the sole assets of 
some individuals. 

There is no bridle to an honest tongue, but a check- 
rein is always ready for an impudent one. 

“ Life is the dream of a shadow,” quoth the boarder 
as he sat down to his meal of Perpetual Hash. 

When most people go to the polling booth they 
leave their brains at home. 

Frankfurts, sour-kraut and pretzels have turned 
many a good head into an anarchist. 

“Experience is the best teacher,” has no applica- 
tion to the man who is engaged in defending his sec- 
ond breach of promise suit. 

No wonder Hymen carries a torch; he makes it 
warm for some people after marriage. 

Some people are generous; they take the years off 
themselves and give them to their neighbors. 

A sign over some lawyers’ offices: “Don’t go else- 
where to be robbed, walk in here.” 

An old bachelor’s definition of love after being 
stuck in a breach of promise action: “A little sigh- 
ing, a little crying, a little dying, and a great deal of 
lying.” 

JosePpH M. Sutxivan, LL. B., 
of the Boston Bar. 


o 0: ~ 
Among the Late Decisions. 

A public officer who is a member of a corporate 
body upon which a duty rests is held, in Monnier v. 
Godbold (La.), 6 L. R. A. (N. S.) 463, not to be 
personally liable for the neglect of duty by that 
body. 





The right of the court to require members of a 
partnership which has committed an act of bank- 
ruptey to bring their property into the bankruptcy 
proceedings for administration is sustained in Dickas 
v. Barnes (C. C, A. 6th C.), 5 L. R. A. (N. 8S.) 654, 
although proceedings would not, under the statute, 
lie against them individually because they belong to 
an exempt class, or have committed no act of bank- 


ruptcy. 

The right of a State, under its police power, to 
prohibit physicians from soliciting patients by paid 
agents, is sustained in Thompson v. Van Lear 





Making payments before they are due under the 
terms of a building contract is held, in First Nat, 
Bank v. Fidelity & D. Co. (Ala.), 5 L. R. A. (N. 8.) 
418, to release a surety on the contractor’s bond. 


A provision for stay of execution in an agreement 
for judgment for overdue rent is held, in Bothfeld y, 
Gordon (Mass.), 5 L. R. A. (N. S.) 764, not to 
release the lessee’s surety if the extension is not be- 
yond the time in which, in the ordinary course of 
judicial proceedings, execution could have been ob- 
tained. 


The collision of an express wagon with the hind 
wheel of a wagon being loaded from the sidewalk, 
forcing it against the horse, which was standing un- 
hitched in the street, and causing the animal to run 
away, is held, in Collins v. West Jersey Express Co, 
(N. J. Err. & App.), 5 L. R. A. (N. 8.) 373, to be 
the proximate cause of an injury to one who, to 
avoid the horse, jumped aside and broke his leg by 
falling over a board pile in the street. 


The right of an abstract company to copy real 
estate records for the purpose of compiling an inde- 
pendent set of abstract books is sustained in State 
ex rel. Nevada Title, G. & T. Co. v. Grimes( Nev.), 
5 L. R. A. (N. 8.) 545, under a statute providing 
that every recorded instrument of writing whereby 
any real estate may be affected shall impart notice to 
all persons of the contents thereof. 


A release obtained by the physician of one causing 
injury by negligence, from the injured person after 
he has taken charge of the case and gained the pa- 
tient’s confidence by his apparent friendship and 
solicitude for his welfare, is held, in Viallet v. Con- 
solidated R. & P. Co, (Utah), 5 L. R. A. (N. S.) 663, 
to be properly set aside where the injured person 
relied on his statements and assurances as to the 
nature and probable duration of the injury, which 
were reckless and proved untrue, and had a ten- 
dency to deceive and mislead, and were made for the 
purpose of inducing the settlement. 


False representations made by a surgeon of a rail- 
road company as to the extent of the injuries of an 
employee are held, in Gulf, C. & 8. F. R. Co. v. 
Huyett (Tex.), 5 L. R. A. (N. 8.) 669, to be no rea- 
son for setting aside a release subsequently ob- 
tained by a claim agent, although the employee acted 
on the information so received in signing the release, 
if the claim agent did not knowingly take advantage 
of such fact. 


That one’s property has been attached as that of 
a stranger is held, in Baltimore, C. & A. R. Co, v. 
H. Klaff & Co. (Md.), 5 L. R. A. (N. 8.) 495, not to 
entitle him to maintain replevin to recover its pos- 





(Ark.), 5 L. R. A. (N. S.) 588. 
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